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JOINT APPENDIX 
[Filed March 7, 1961] 


UNITED STATES COMMISSIONER 
DISTRICT OF COLUMBIA 


RECORD OF PROCEEDINGS IN CRIMINAL CASES 
BEFORE: SAM WERTLEB, Commissioner, U.S. Court House, 


COMMISSIONER'S 
Docket No. 1 Case No. 204 


Complaint filed on Mar. 
denry R. Perkoski. Offi 
#2 Pct. MPDC, charging 
THE UNITED STATES 


vs. 


GEORGE WILLIAMS , JR. Assault with a dangerous 


member of the MPDC in 
Sec. 505b, D.C. Code. 


WARRANTS OR SUMMONS ISSUED: 


Date -- March 6th 1961. Warrant -- George Williams Jr} 


Wash.1,D.C. 


) th, 1961, by 

) ial title, Det. 
) violation of 

) United States Code, Title , Section 
) , on Mar. 6, 1961, at Washington 
) 

) 

) 

) 


in the District of Columbia as follows: 


weapon on a 
Vio. T-22 


to U.S. 


Marsnal or Chief of Police or any member of MPDC or Any Other etc. 


Substance of return -- executed by arrest of George Willi 
March 6th, 1961. 


* * * oe * 


ams Jr.on 


PROCEEDINGS ON FIRST PRESENTATION OF ACCUSED TO COMMISSIONER: 
Date -- March 6th 1961. Arrested by -- MPDC on warrant of Comm. 


Wertleb. 


* * * * * 


Proceedings taken -- Complaint prepared. Defendant was informed 


of the complaint and of his right to have a preliminary nearing and to retain 


counsel. Defendant was not required to make a statement and was advised 


that any statement made by him may be used against him, Defendant was 


advised of his right to cross-examine witnesses against him and to intro- 


duce evidence in his own behalf. Defendant waives preliminary 
(AUSA Conliff recommends $7500. bond - also involved in 


hearing. 
att. h.b.; 
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the theft of D.C. Govt. property; assault with intent to kill - Def. on bond 
for robbery and also on parole for robbery). 

Outcome -- DEFENDANT HELD TO ANSWER IN U.S. DISTRICT 
COURT. MAR - 8, 1961. 

Bail fixed Mar. 6th, 1961. Amount, $7,500.00. * * * committed to 
D.C. Jail on Mar. 6th, 1961. 

* * * 

Certified to be a correct transcript. 

Made this 6th day of March, 1961. 

Transmitted to Clerk of United States District Court for the District 
of Columbia, March 7th, 1961. 


/s/ Sam Wertleb 
United States Commissioner. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) Commissioner's Docket No. 1 
vs. Case 204 
GEORGE WILLIAMS, JR. ) COMPLAINT for VIOLATION of 
D.C.C. Title 22, Section 505 (B) 
COMPLAINT 
BEFORE: SAM WERTLEB, Commissioner, U.S. Court House, Wash. 1,D.C. 


The undersigned complainant being duly sworn states: 

That on or about March 6, 1961, at New Jersey Ave and O St. N. W. 
Washington, D.C. in the District of Columbia George Williams Jr. did 
without justifiable and excuseable cause use personal violence upon Henry 
R. Perkoski, a member of the Metropolitan Police of the District of Co- 
lumbia, with a dangerous weapon to wit a Gun, while in the discharge of 
his duty. 
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And the complainant states that this complaint is based on personal 
knowledge of the undersigned officer that the defendant herein named who is 
known to him and who he has identified by photo is the person who commit- 
ted the above assault on the undersigned. 

And the complainant further states that he believes that Det. Henry 
R. Perkoski, #2 Pct. MPDC are material witnesses in relation to this charge. 


/s/ Henry R. Perkoski 
Complainant 


HENRY R. PERKOSKI, DET! #2 PCT. MPDC 
Sworn to before me, and subscribed in my presence, March 6, 1961. 


/s/ Sam Wertleb 
United States Commissioner. 


[ Filed March 7, 1961] 
WARRANT OF ARREST 
To U.S. Marshal or Chief of Police or any other officer authorized 
to serve same: 
You are hereby commanded to arrest George Williams, Jr., and 
bring him forthwith before the nearest available United States Commis- 


sioner to answer to a complaint charging him with Assault with a danger- 


ous weapon on a member of MPDC to wit Henry R, Perkoski, Det. #2, in 
Washington, D. C., on March 6, 1961, in violation of DCC Title, 22 Section 
505 (B). 


Date: March 6, 1961 /s/ SAM WERTLEB 
United States Commissioner 


RETURN 
Received March 6, 1961 at Washington, D.C., and executed by arrest of 
George Williams, Jr. at 300 C St., N.W. on March 6, 1961. 


/s/ DET, FRED EGBERS 
Second Pct. 


[Filed March 27, 1961) 


[INDICTMENT] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding A Criminal Term 
Grand Jury Impanelled on March 2, 1961, Sworn in on March 7,1961. 


UNITED STATES OF AMERICA, ) Criminal No. 216-61 
Plaintiff Grand Jury No. 251-61 


Violation: 22 D.C.C. 103 
GEORGE WILLIAMS, JR., (Attempted Housebreaking) 
Defendant. 22 D.C.C. 505 (b) 
(Assault on Police Officer With 
Dangerous Weapon) 
22 D.C.C. 2206 
(Larceny from the District of 
Columbia) 
22 D.C.C. 501 
(Assault With Intent to Kill) 
22 D.C.C. 502 
(Assault with Dangerous Weapon). 


Vv. 


The Grand Jury charges: 

On or about March 6, 1961, within the District of Columbia , George 
Williams, Jr. attempted to enter the building of National Coin Machine Co., 
Inc., 2 body corporate, with intent to steal property of another. 

SECOND COUNT: 

On or about March 6, 1961, within the District of Columbia, George 
Williams, Jr., without justifiable and excusable cause, did assault, resist, 
oppose, impede, intimidate and interfere with Henry R. Perkoski, a mem- 
ber of the Metropolitan Folice Department operating in the District of 
Columbia, with a deadly and dangerous weapon, that is, a gun, while the 
said Henry R. Perkoski was engaged in the performance of his official 
duties. 

THIRD COURT: 

On or about March 6, 1961, within the District of Columbia, George 

Williams, Jr. did steal and purloin the property of the District of Columbia, 


) 


a Municipal Corporation, having a total value of $38.00, consisting of one 


gun of the value of $38.00. 
FOURTH COUNT: 


On or about March 6, 1961, within the District of Columbia, George 
Williams, Jr. made an assault on Herbert C. Young with intent to kill the 


said Herbert C. Young. 
FIFTH COUNT: 


On or about March 6, 1961, within the District of Columbia, George 


Williams, Jr. made an assault on Herbert C. Young with a dange 
that is, a gun. 
SIXTH COUNT: 


rous weapon, 


On or about March 6, 1961, within the District of Columbia, George 


Williams, Jr., without justifiable and excusable cause, did assault, resist, 


oppose, impede, intimidate and interfere with Herbert C. Young, 
| 


a member 


of the Metropolitan Police Department operating in the District of Columbia, 


with a deadly and dangerous weapon, that is, a gun, while the said Herbert 


C. Young was engaged in the performance of his official duties. 


/s/ Oliver Gasch 
Attorney of the United St 


ates in 


and for the District of Columbia 


A TRUE BILL: 


/s/ Thomas E. Berry 
Foreman. 


[Filed April 3, 1961] 


PLEA OF DEFENDANT 


On this 3rd day of April, 1961, the defendant George Williams, Jr., 


appearing in proper person and without counsel, being arraigned 


in open 


Court upon the indictment, the substance of the charge being stated to him, 


pleads not guilty thereto. 
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The defendant is remanded to the District Jail. 
By direction of 


RICHMOND B. KEECH 
Presiding Juage 
Criminal Court #1 


HARRY M. HULL, Clerk 
Present: 


United States Attorney By: /s/ H. G. Dodd 
Deputy Clerk 
By: Joseph Lowther Deputy Clerk 


Assistant United States Attorney 


E. A. Kaufman 
1C1 eporter 


[Filed April 7, 1961] 
ORDER APPOINTING COUNSEL TO DEFEND 


Upon consideration of the motion of the defendant in the above-en- 
titled cause, it is this 7th day of April A-D., 1961 

ORDERED, That Eugene Roberson be, and he is, hereby appointed 
to appear and defend on behalf of the said defendant. 


/s/ Burnita Shelton Matthews 
Judge 


[Filed December 12, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Thursday, April 20, 1961 
Washington, D.C. 


Before the HONORABLE GEORGE L. HART, JR., U.S. District 
Judge , and a jury, at 10:30 a.m. 
APPEARANCES: 


JOSEPH LOWTHER, ESQ., 
Assistant U. S. Attorney, For the Government 
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EUGENE ROBERSON, ESQ., 
For the Defendant. 


* * “oe 
SCOTT SMITH 
was called as a witness by the Government and, being first duly|sworn by 
the Deputy Clerk, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, LOWTHER: 
Q. Now your name is Scott Smith, is that right? A. Yes|, sir, that's 


right , sir. 
Q. Mr. Smith, are you employed by an organization known as the 


National Coin Machine Company , Incorporated? A. Yes, sir. 
Q. And what is your official position withthem? A. Sales manager. 
Q. And where is -- does the National Coin Machine Company, In- 
corporated have a place of business here in the District of Columbia? 
A. Yes, sir. 
Q. Where is that located? A. 1309 New Jersey, Northwest. 
Q. New Jersey Avenue? A. Yes, sir. 
Q. And that is here in the District of Columbia? A. Yes, sir, that's 
right. 
* * * * * 
Q. Now then, Mr. Smith, do you know -- I should say -- well do you 
know whether or not, over the weekend, and specifically I'm talking 
now about the weekend that was completed on March the 6th, that Monday , 
was there a burglar alarm system in effect at the place of business of the 
National Coin Machine Company? A. Yes, sir. 
Q. Now, what time did you, yourself, if you did, arrive at the Coin 
Machine Company offices on that Monday morning of March the 6th, 1961 ? 
A. About 8:30. 
Q. Can you tell His Honor and the jury whether or not -+ 
THE COURT: Eight-thirty what ? 
THE WITNESS: A.M., sir. 


BY MR, LOWTHER: 

Q. Can you tell His Honor and the jury whether or not you noticed 
anything unusual about the condition of any part of the premises? A. One 
of the front doors, glass, plate glass window in one of the front doors was 
broken into. 

Q. And did you make an examination of the interior of the building 
to determine whether or not any property of the National Coin Machine 
Company had been taken after you found the door, the front door glass 
broken? A. Yes, sir, there was nothing taken at all. 

* * * * 
HENRY R. PERKOSKI 
was called as a witness by the Government and, being first duly sworn by 
the Deputy Clerk, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. Now, Officer, your name is Henry-middle-initial-R. Perkoski, 


P-e-r-k-o-s-k-i; is that right, sir? A. Yes, sir. 


Q. And what is your -- you are a member of the Metropolitan Po- 
lice Department, are you not? A. Yes, sir. 

Q. And what rank do you have, Officer Perkoski? A. Detective. 

Q. And to what, if any, precinct were you assigned as of the morn- 
ing hours of March 6th,1961? A. Second Precinct. 

Q. You are a precinct detective then, up there? A. Yes, sir. 

Q. In other words, work in plain clothes, Itake it? A. Yes, sir. 

Q. All right, now, I want to direct your attention to the hours, or 
shortly after midnight, that is, the very early morning hours of Monday, 
March the 6th, 1961. Can you tell His Honor and these ladies and gentle- 
men of the jury where you were shortly after midnight and in the early 
morning hours of Monday, March the 6th? A. Iwas in my private auto- 
mobile driving East on O Street at 4th and O, Northwest. 

Q. And what time of the morning was it, Officer, when you were in 
your vehicle in the vicinity of 4th and O? A. Approximately 12:10 a.m. 


9 


Q. And were you alone or did you have anybody with you? A. By 
myself. 
Q. Did you at that time, sir, have on your person a service revolver 
issued to you by the Police Force of the District of Columbia? ;A. Yes, sir. 
Q. And where were you carrying it, Officer? A. On my left side. 
Q. And when you say your left side, can you tell His Honor and the 
jury whether it was a shoulder holster or regular holster at your side? 
A. Regular holster. 
Q. All right, now then was it a clip holster or a snap holster ? 
A. Snap. 
Q. Now, so I may be clear on that, when you say snap, I want you to 
describe the holster to the Court and jury where you mean, A,| It's just a 
regular black holster, has a strap, comes over between the butt and the 
trigger and snaps. 
Q. All right, now, with yourself at that time and place and in your 
car did you have occasion to hear anything unusual? A. Yes, sir, I heard 
the burglar alarm sound at the National Coin Company, 1309 New Jersey 
Avenue. 
Q. Where is 1309 New Jersey Avenue in relation to the intersection 
of 4th and O Streets, Northwest? A. Fourth and O from 4th Street to New 
Jersey Avenue is approximately 20 feet. It runs in an angle and the coin 
company is across the street. 
Q. And when you heard the burglar alarm sounding, can jyou tell His 
Honor and the jury, did you hear it when it went on or was it in progress 
w hen you first heard it? A. I heard it when it went on. 
Q. And what kind of a sound was it? By that, I mean a horn or bell 
or what? A. Bell. 


Q. All right, now, what street were you on, yourself, at Fhe time 
you heard this alarm go on? A. On O Street. 

Q. After you heard the alarm, what did you do, Officer?) A. I looked 
over to where it was ringing, where the sound was coming from, and I ob- 


served the colored man come out from behind a screen door of this Nation- 
al Coin Company. 
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Q. Go ahead, tell us what you did, please. A. I watched him. He 

came out from behind the screen door, walked across to the sidewalk 
of New Jersey Avenue and started across New Jersey Ayenue going West 
towards Fourth Street! I made a U-turn at New Jersey and O, and came 
back to 4th Street and this man had walked across New Jersey Avenue and 
had started to go South on 4th Street. I turned South on 4th Street, drove 
down about half a block, parked my car and got out, pulled my service re- 
volver in one hand, my badge in the other hand, identified myself, told the 
defendant he was under arrest for breaking in the place over there, told 
him to turn around, put his hands on the car. 

At this time I put my badge back, searched the defendant , found in 
his right front pocket a large screwdriver. I searched him, the rest of 
him, didn’t find anything else. I took him by the belt with my right hand, 
told him to turn around and go down to the box. 

Q. Now, when you say the box, you mean the patrol signal system 
box? A. Yes, sir. 

Q. Where is that located? A. At 4th and O Street, Northwest. 

Q. Go ahead. A. We walked from the car down to the box. From 
the time he was placed under arrest and the time we got to the box, there 

was nothing said by him. He didn't say anything at all. 

Got to the box; I changed hands and held him then with my left hand 
by the belt, opened the box, called for the wagon. As I hung up the phone 
at this time he turned around, wanted to know what was he under arrest 
for, and he had more words and at this time he grabbed me by the lapel of 
my coat and I had him at that time with my right hand on his belt. I grab- 
bed him by the back of the collar with my left hand, tried to turn him away 
from me, and during this time he wanted to know what he was arrested for 


and just talking about the arrest and pulling on my coat like he was trying 


to face me. I tried to turn his back towards -- get his back towards me 
and there was a moment's hesitation where he dropped his hand down and 
started to turn away like he was going to put his back towards me like I 
wanted. 
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I dropped my left hand down from his collar and looked down to get 
a better hold of his belt and when I looked up, I was struck in the right eye. 
Q. Can you tell His Honor and the jury what you were struck with, 
Officer? A. I don't know. 
Q. After you were struck in the right eye, did you lose conscious- 
ness? A. Yes, sir, I passed out for a second when I -- next thing I knew, 
I was looking up; he was over, straddling me, was choking me; and at this 
time I heard a snap on my holster go. I grabbed for his hand with 
my left hand, trying to hold the hand that he was getting my gun with. He 
jerked and the holster was torn. He got up off me, crouched over me, held 
the gun on me and told me, "Come on if you want it; come on and get it." 
I got up, started to back away from him. 
Q. Was the gun loaded, Officer? A. Yes, it was loaded. 
Q. Go ahead. A. When I had hung up the box, when I called for the 
wagon and hung up the phone, I observed Sergeant Young pull up in a cruis- 
er at 4th -- at New Jersey and O, which is only about 10 feet from the box 


at 4th and O, and I seen him then back up and go into the place that had been 
| 


broken into, the National Coin Company where the alarm was sounding. He 
had evidently heard the alarm, had backed up, but didn't see me at the box 
with the prisoner. 
After I backed away from the defendant when he had the gun on me, 
I backed up maybe about 15 feet, he kept hollering for me to come on if I 
wanted it, to come on and get it and at this time I glanced over|my shoulders 
and observed Sergeant Young coming across New Jersey Avenue. He was 
approximately in the middle of the street when I seen him, 
I hollered to Sergeant Young to look out, he had my revolver. At this 
time the defendant started to run across 4th Street and had gotten to the 
front of 1342 4th Street. Sergeant Young was still running towards him. 
I moved over approximately 20 feet away from Sergeant Young at a differ- 
ent angle and at this time I observed the defendant standing in front of the 
door at 1342 4th Street, Northwest. He brought his hand up, pointed the 
revolver at Sergeant Young, and fired one shot. 
At this time Sergeant Young returned one shot. Neither of them took 
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effect and I hollered to Sergeant Young to be careful; I would get to the 
cruiser and call for help. 

I turned around to the cruiser and got more help, and when I had got- 
ten back, why Sergeant Young was attempting to get into the house at 1342 
4th Street where we had presumed that the defendant had run. 

Q. Now, let me ask you this, Officer; in regard to that service re- 
volver that you had, well, first of all, let me ask you this: Do you see in 
court today the person who you arrested in the early morning hours and 


_ took your gun from you and soon? A. Yes, sir. 


Q. Will you point him out? A. Defendant sitting over there in the 
green sweater. 

Q. All right, the record indicate the officer pointed to the defendant, 
Your Honor. 

THE COURT: The record will so indicate. 

BY MR. LOWTHER: 

Q. Now, the service revolver that was issued to you, Officer, will 
you describe it? In other words, what caliber, and so on? A. It's a .38 
caliber, Detective Special. It's a short-barreled revolver. 

Q. And that was issued to you by the District of Columbia Police 
Department? A. Yes, sir. 

Q. Belonged to them? A. Yes, sir. 

THE COURT: Who was it made by? 

THE WITNESS: I beg your pardon? 

THE COURT: Smith & Wesson, Colt, what ? 

THE WITNESS: Smith & Wesson. 

BY MR, LOWTHER: 

Q. And do you have an idea, sir, -- how long have you been on the 
Police Department? A. It will be 13 years in October. 

Q. Now, Officer Perkoski, can you give His Honor and these ladies 
and gentlemen of the jury your estimate, if you know, the value of that gun 

35 at the time it was taken from you by this defendant? A. Approxi- 

mately $38. 


* 
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Q. Now, I want to again revert if I may, to the time that you -- im- 
mediately before you placed this defendant under arrest, this defendant 
Williams, I want you to tell His Honor and the jury by way of identifying 

yourself as a police officer, since you were in civilian clothes, what 
you did and what you said to him before you arrested him? A, When I got 
out of the automobile the defendant was walking down towards me approxi- 
mately 15 feet from me when I got out of the car. I had my badge in my 
left hand; my service revolver I had taken from my holster, was in my 
right hand; told the defendant to put up his hands, I was a police officer and 
he was under arrest. I showed him the badge. 

Q. Now, did there come atime after or on March the 6th, later on 
in the day when you had occasion to swear to a warrant of arrest for the 
defendant George Williams, Jr.? A. I beg pardon, sir? 

Q. Did you swear to a warrant of arrest for the defendant George 
Williams, Jr.? A. Yes, sir. 

Q. On March the 6th? A. Yes, sir. 

* * * 
HERBERT C. YOUNG 
was called as a witness by the Government and, being first duly sworn by 


the Deputy Clerk, took the stand, was examined and testified as follows: 
. DIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. Now, Sergeant, your name is Herbert C. Young; is that right? 
A. Detective-Sergeant Herbert C. Young, Robbery Squad, Washington, D.C. 
Police Department. 


Q. And that was your rank and assignment in the Washington Police 
Department as of the early morning hours of March the 6th of this year; is 
that right? A. Yes, sir. 

Q. Now, Sergeant Young, what tour of duty were you working on 
Monday morning, March the 6th? A. Twelve midnight to 8:00 a.m., sir. 

Q. And were you working on foot or in a Robbery Squad cruiser, or 
what? A. Police Robbery Squad cruiser. 
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Q. Is that a marked or an unmarked vehicle? By that, I mean, does 


it have any markings on the outside, Metropolitan Police, or anything like 
that? A. Unmarked, sir. 
Q. All right, were you working -- you had as your partner, I believe, 


on that occasion, Detective Robert M. Hudlow, is that correct? A. Robert 
M. Hudlow, who was driving the car, sir. 

Q. All right, now, Sergeant Young, along around the hour of -- around 
the time I should say, of 12:15 and 12:16 a.m. that Monday morning, can you 

tell His Honor and these ladies and gentlemen where you and Detec- 
tive Hudlow were inthe cruiser? A. At about 12:10 a.m., on March the 6th, 
we received from our dispatcher a call to go to the Washington Hospital for 
robbery report. We proceeded toward that hospital and going North on New 
Jersey Avenue, and when in front of 1309 New Jersey Avenue, we heard a 
burglar alarm, sir. 

Q. Go ahead. A. We notified -- I notified the dispatcher that the 
burglar alarm was sounding at 1309 New Jersey Avenue, Northwest, and we 
were going to cover it. Sergeant Hudlow went to the front of 1309 New Jer- 
sey Avenue. I ran to the side of 1309 New Jersey Avenue which was New 
Jersey and O Street , Northwest. I was looking at the building and at that 
time my attention was drawn to a loud noise on the corner of New Jersey 
and O at the patrol box. I looked over there and saw that Officer Perkoski 
of Number 2 Precinct, who is a plainclothes man -- and I recognized im- 
mediately -- was having trouble with a prisoner. 

I started in that! direction and at that time I saw this prisoner hit De- 
tective Perkoski and knock him to the ground and lean toward him. I con- 
tinued to run that way. 

Q. Now, when you say you saw the person leaning toward Detective 

Perkoski, can you describe by using your own limbs or arms or any- 
thing else, in other words, tell us -- show His Honor and the jury what you 
saw that person do in relation to Perkoski, please. A. Detective Perkoski 
was laying on his back and this subject was leaning forward with his hand 


out in that direction. 
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Q. Could you see what, if anything, was in his hand? A. No, sir,I 


could not identify anything in his hand. 


Q. Go ahead, Sergeant. A. I continued to run that way and at that 


time this person turned and ran toward 4th Street. As I ran past Detective 


Perkoski, he hollered in a very loud voice that he was a Police officer and 


that the prisoner had taken his gun away from him. 
At this time, the prisoner, or the defendant , had reached 1 


342 4th 


Street, Northwest, the doorway. He turned in the doorway and took one shot 


at me as I was running toward him. I, at this time, returned a shot from 


my gun and missed him. 


He, at this time, turned around and went into 1342 4th Street, North- 
west and I followed him to 1342 4th Street and went in behind him but I could 


not locate him, sir. 


Q. Sergeant Young, at the time that you say this person turned and 


fired one shot at you, will you tell His Honor and the ladies and gentlemen 


of the jury how far away, what the distance was, between your self 


and -- well, yourself and the person who took the shot at you? |A. I'd say 


between 50 and 75 feet, sir. 


Q. Now, when you returned the fire, did you take the one shot that 


you fired, was that before or after you had been fired upon? A. 


After, sir. 


I had been fired at and then I returned the fire. I was still running when I 


returned the fire. 


Q. Now, were you in uniform or plainclothes? A. I wag plainclothes, 


sir. 


Q. Did you at any time either you, yourself, during the time that this 


person who took a shot at you before he went in the house, did |you, your- 


self, or anyone else, announce or make any statement with regard to your 


identity as being a police officer? A. Well, as Perkoski shouted at me, 
Perkoski at the time did not know that I had recognized him ag being Per- 
koski of Number 2 Precinct. He hollered at me that "I'm a policeman and 


he has my gun." 
Q. Meaning Perkoski? A. Perkoski hollered to me. 
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Q. All right. A. My reply was, "I know you are a policeman and so 


am I." 

Q. Now, at the time that you made that reply to Perkoski -- well, first 
of all, when you replied to him in that fashion, sir, can you tell His Honor 
and the jury, were you hollering or were you talking in a normal tone, or 
what? A. Iwas shouting, sir, the same as Perkoski had shouted at me. 

Q. Where, if you know, at the time that you hollered back at Perkoski 
that "I know you are a police officer and so am I," where was the person 
who took the shot at you? A. He had just about reached 1342 Fourth Street 
and after I had said that, he turned around and faced me. 

Q. In other words, you hollered that before he fired at you? A. Yes 
sir. Yes, sir. 

* * * * * 

Q. All right, now, were you able, during the course of the events that 
you have testified to up to now, Sergeant, were you able to identify the per- 
son that you saw first leaning over Perkoski and then running and shooting 
and all that, were you able to identify him? A. No, sir. 

Q. All right, could you tell this; could you tell -- could you distinguish 
whether or not that person was a man or a woman? A. Definitely knew that 
he was a man about five-foot-four or five-foot five inches and he was in dark 
clothes. 

Q. Could you tell whether that man was a negro or a white man? 

A. I could tell that he was a negro, Sir. 
* * * 
FRED G. EGBERS 
was called as a witness by the Government and, being first duly sworn by 
the Deputy Clerk, took the stand , was examined and testified as follows: 

MR. LOWTHER: Before I interrogate this witness, Your Honor, I'd 
like to approach the bench. 

THE COURT: All right. 

(AT THE BENCH): . 

MR. LOWTHER: Your Honor, there is one rather unusual circumstance 
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about this arrest and I want to tell Your Honor and counsel in case he doesn't 
know it. The arrest was effected outside the doorway of Judge Pine's court- 
room in the morning hours of March the 6th. I'm going to limit my ques- 
tions to this officer and I have told him not to mention the fact that the ar- 
rest was made over here because it involved another case. Iam just going 
to ask him, did he have occasion to arrest him and at what time and where 
he took him. I wanted counsel to know that. 
MR. ROBERSON: Did he have a warrant of arrest at that time? 
MR. LOWTHER: Well either he had it -- I know it was sworn to at 
that time. 
MR, ROBERSON: I didn't want to get to that because you know, of this 
business here. 
MR. LOWTHER: I'm talking about the thing -- I want to be sure that 
is not brought out because I think it would be -- 
THE COURT: Well, what you are in effect doing is informing counsel 
for the defendant so that he won't inadvertently blunder into asking him some 
question -- 
MR, LOWTHER Exactly, exactly, exactly. 
(IN OPEN COURT): 
DIRECT EXAMINATION 
BY MR, LOWTHER: 
Q. Now, Officer, your name is Fred D. Egbers, E-g-b-e-r-s; is that 
right? A. Fred G. Egbers. 
Q. All right, Ididn't have my glasses on; and you are an -- you're a 
Metropolitan Police Officer attached to what precinct? A. Second Precinct. 
Q. What rank, sir? A. Detective. 
Q. And in the morning hours of March the 6th, did you have occasion 


to place under arrest this defendant George Williams, Jr;, who is 


seated over here? A. I did, sir. 
Q. And at that time, first of all, what time was it that you placed him 

under arrest? A. 10:15 a.m., March the 6th. 
Q. All right, now then at the time that you placed this defendant under 

arrest at 10:15 a.m. on March the 6th, did, you, Officer Egbers, yourself, 
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have a warrant for his arrest with you or did you know that there was a 
warrant of arrest outstanding for him? A. Ihada warrant with me. 

Q. You did. After you placed him under arrest, Officer -- I'm not 
asking you where you placed him, lam just asking you after you did place 


this defendant under arrest, where did you transport him; where did you 


take him? A. We walked into Police Headquarters in the Safe Squad. 

Q. All right, and during the time after you placed him under arrest 
and until you got this defendant over to Safe Squad Office and Police Head- 
quarters, did you or any other officer in your presence, if there were other 
officers with you, question him in regard to anything about these charges 
in relation to Sergeant Young or Detective Perkoski or the National Coin 
Machine Company? A. Not until we got him in Safe Squad. 

MR. LOWTHER: No other questions, Your Honor. 

MR, ROBERSON: No questions. 

THE COURT: Well now everybody might not know what Police Head- 
quarters is. Where is it? 

THE WITNESS: 300 Indiana Avenue. 

THE COURT: Right back of this building? 

THE WITNESS: Yes, sir. 

MR. ROBERSON: No questions, Your Honor. 

THE COURT: One thing I'd like to know: What time approximately 
did you arrive at the Safe Squad Headquarters? 

THE WITNESS: I would say it was close to about twenty -- twenty- 
five after ten, to ten-thirty , somewhere around that time, ten minutes after 
he was arrested. 

* * * 
ROBERT M. HUDLOW 
was called as 2 witness by the Government and, being first duly sworn by 
the Deputy Clerk, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, LOWTHER: 

Q. Officer, your name is Robert M. Hudlow , H-u-d-l-o-w; is that 

correct? A. Yes, sir. 
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Q. And you are a -- you hold the rank of detective and you are as- 
signed to the robbery squad of the Metropolitan Police Department? 
A. Yes, sir. 
Q. And you were so assigned with that rank as of the date of March 
the 6th, 1961: is that correct, sir? A. Yes, sir. | 
Q. Now, Detective Hudlow, you were with -- I think you were with 
Sergeant Young in a Robbery Squad cruiser shortly after midnight in the 
early morning hours of Monday, March 6th, were you not? A. Yes, sir. 
Q. And in your own words, will you describe for His Honor and the 
jury -- well, there came a time when you got to the vicinity of this Nation- 
al Coin Machine Company up there on New Jersey Avenue, did you not? 


A. Yes, sir. 
Q. What time was that? A. About 12:15 a.m. 
Q. And I want you, in your own words, to tell His Honor and the jury 


after you got in that -- you were on a run for another matter completely 
at the time you got up there, weren't you? A. That's right, yes, sir. 

Q. Well, when you got up there, I want you tell His Honor and the jury 
what, if anything, you heard and saw and what transpired? A. Yes, sir, 
Your Honor, about 12:15 a.m. on the 6th of March, we were responding to 
the Washington Hospital Center on a robbery report that we had received 
from the dispatcher. . 

Now, when we were at New Jersey Avenue and O Street , Northwest, 
our attention was drawn by a burglar alarm that was sounding at 1309 New 
Jersey Ayenue which was the National Coin Operating Company. 

Sergeant Young notified the dispatcher that there was a burglar alarm 
and that we would investigate. I was driving at the time and I backed the 
car up into a driveway facing the -- this building where the alarm was 
sounding. 

Sergeant Young and myself got out of the cruiser and we Started in- 
specting the premises. Sergeant Young went around to the O Street side of 
this building and I was on -- in the front of the building and I noticed that 
the front plate glass window of 1309 New Jersey Avenue Northwest had been 
broken out. 
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I started to inspect it and run around the building to see what I could 
find and I started to call to Sergeant Young to tell him that the front door 
had been broken. 

While I was inspecting the front door and looking inside, I heard a 
commotion in back of me. Somebody hollering. And I turned around and 
from a doorway on 4th Street which later turned out to be 1342 4th Street, 
Northwest, I saw gunfire. 

I immediately started -- 

Q. How many shots did you hear from the doorway? A. One. 

Q. Go ahead. A. I saw Sergeant Young moving toward someone in 
the doorway and I started running toward Sergeant Young and at this time 
I saw Sergeant Young return a shot to this doorway. 

Q. Now in order that His Honor -- well, in this case His Honor and 
the jury especially may be fully advised, when you say you saw gunfire 
from the doorway and you saw Sergeant Young return the gunfire, was it -- 
it was dark, I take it, outside? A. Yes, sir. 

Q. Now, when you say you saw that, I want you to tell His Honor and 
the jury what you saw and also what you heard about this gunfire business. 


A. Well, I heard the report of a shot and also the flame from the gun as 


well as the flame from Sergeant Young's gun as he returned the shot. 

Q. Go ahead. A. As I was running toward 4th Street, toward this 
doorway , 1342 New Jersey Avenue, Detective Perkoski came in front of 
me and he told me that this -- 

Q. Well never mind what he told you; go ahead. A. He came -- 

Q. You had a conversation? A. Yes, sir. 

Q. Go ahead. ‘A. And I was interested in finding whether there was 
a rear entrance to this 1342 Fourth Street, Northwest and I ran around to 
the O Street side but there was no entrance, and I immediately came back 
to the doorway, 1342, and went into the hallway. 

Q. Now, when you saw the officer, Perkoski, after he came up to 
you, did you notice anything unusual about his physical appearance, Detec- 
tive Hudlow? A. Yes, sir, I did. 
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Q. Will you describe what was unusual about his appearance to His 
Honor and the jury, please? A. Well, his eye was swollen and \inflamed 


and I'd say turning black and closing. 
Q. Now, did there come a time on -- first of all, were you able to 


see who the person was sufficiently clear to identify him, or her, that fired 
the one shot from the doorway of 1342 Fourth? A. No, sir, I was not. 

Q. Now, did there come a time later on in the morning hours of 
March the 6th, 1961, when you had occasion to be over in the Safe Squad 
Office over here in Police Headquarters across C Street? A. Yes, sir. 

Q. And what time of the morning was that approximately, Detective 
Hudlow? A. I'd say it was between 10:30 and 11:00 a.m. 

Q. And in that period of time did you see in the Safe Squad Office 
anyone whom you recognize here in court today? A. Yes, sir. 

Q. Point that person out, will you please? A. Yes, sir,|it was de- 
fendant George Williams. 

Q. Well, what color garment is he wearing? Can you tell? I mean 
what color coat or sweater is he wearing here? A. Looks like a green 
sweater. 

MR. LOWTHER: All right, may the record indicate that/he has point- 
ed to the defendant, Your Honor? 

THE COURT: The record will indicate that he has identified the de- 

fendant. 

BY MR. LOWTHER: 

Q. Now, can you tell His Honor and the jury -- I take it that Officer 
Egbers who's just testified, brought this defendant over there to Safe Squad; 
is that right? A. Yes, sir. 

Q. Now, did you have occasion to interrogate the defendant after -- 
or did someone else have occasion to interrogate him in your presence 
after he was brought over to Safe Squad that morning of March the 6th? 
A. Yes, sir. 

Q. Did you do the interrogation? A. I talked to him, yes, sir. 

Q. All right, before you talked to the defendant Williams, did you or 
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any other police officer in your presence threaten him in any way, shape 
or form? A. No, sir, they did aot. 

Q. Did you use any physical violence in any way, shape or form on 
him? A. No, sir. 

Q. Or anyone else in your presence? A. No, sir. 

Q. And did you promise him, offer any inducements to make any 
statement as to -- to you before you talked to him? A. No, sir. 

Q. Now, did you give him any advice before you talked to him as to 
whether or not he had to talk to you, and so forth and so on? A. I don't 
think it was -- only thing that was said to him was that anything he may 
say would be used against him at a later day. 

Q. All right, now did you have occasion to talk to Defendant Williams 
that morning concerning the events up there at the Coin Machine Company 
up at 4th Street and New Jersey Avenue that happened earlier that morn- 
ing? A. Yes, sir. 

Q. I want you to tell His Honor and these ladies and gentlemen what 
this defendant Williams told you in regard to -- if anything, in regard to 
what had happened earlier that morning up there in the vicinity of 4th and 
O and 4th and New Jersey? A. Well, he told me that he had went to 1309 
New Jersey Avenue, Northwest, this Coin Machine Company, with the ex- 


press purpose of breaking in; and while he was attempting to get into the 


front door, of course the plate glass window was broken, which in turn set 


off a burglar alarm and of course he left the scene and was apprehended 
by Detective Perkoski who was off duty and on the way home. 

Q. Did he tell you, Williams, that he knew Perkoski was a police 
officer? A. No, sir, he didn't tell me that, no, sir. 

Q. What did he say in that regard? A. The only thing that he was 
running away from the place and this man got out and shouting that he 
was a police officer, for him to stop and had placed him under arrest. 

Q. Go ahead; all right, go ahead. A. And he says that when the of- 
ficer was taking him to the box and when they got to the box there at 4th 
and O Streets, Northwest, that he had a chance to strike the officer, which 
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he did, and after striking the officer, he removed his service revolver from 
his holster and backed off from him; and he saw another person coming 
towards him who was later identified as being Sergeant Young and he re- 
treated to the doorway of 1342 Fourth Street, Northwest. 

I asked him about the gunfire and he told me that he had been drink- 
ing heavily that evening and that he was drunk and that he had no knowledge 
of firing the gun at Sergeant Young but that when the gunfire was returned 
it sort of sobered him up and he realized that he had been shot at and he 
turned into the hallway of this address, 1342 Fourth Street, Northwest, and 
went up the stairs to the second floor apartment. He went out on a small 
balcony and dropped out on this balcony to the ground where he went toa 

house on the O-Street side and hid under the porch. He also -- 

Q. Did he tell you anything, Detective Hudlow, about what he saw 
while he, Williams, was hiding under the back porch? A.. Yes, sir, he says 
that while he was hiding there he saw the policeman that were back in that 
vicinity looking for him as well as seeing the dogs. 

Q. Were the police dogs used that evening? A. Yes, sir, they were. 

Q. Were there any articles of clothing dropped at the scene of the 
assault on Perkoski by the person that assaulted him, such as a hat or 
gloves or anything that the dogs could be given a scent from? A, Not to 
my knowledge, no, sir. 

Q. Now, after this defendant Williams had completed telling you 
about what you have just testified, did you have occasion to question him 
about what had happened to this police service revolver? A, Yes, sir. 

Q. What did he tell you? A. Well, he said that after waiting for 
some time underneath the porch there and things sort of quieted down, he 
came from underneath this porch and ran across a lot that is there in the 
400 block of Neal Place, Northwest, and as he was running he threw the 


gun away from him. Now, he didn't know exactly where it landed but he 
| 


just threw it on this lot. I continued out to Neal Place and he came 
through an alley, came back to New Jersey Avenue, where he caught a cab 
and went to -- may I refer to the address here on New Hampshire Avenue? 
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MR. LOWTHER: May he refresh his recollection from his notes, 


Your Honor? 

THE COURT: You may. 

THE WITNESS: ‘He went to the corner of 4th and N Streets, North- 
west, and caught a cab and went to another sister at 1310 New Hampshire 


Avenue, Northwest, Apartment 24, staying there until it was time for him 
to go. 

MR. LOWTHER: Wait a minute; that's fine. He stayed there. 

THE WITNESS: Yes, sir. 

MR. LOWTHER: Now indulge me a moment, Your Honor? 

(There was a short pause). 

BY MR. LOWTHER: 

Q. Oh yes, did you have any conversations with the defendant Will- 
jams as to the -- as to going and looking for that gun that he said he heaved 
when he was running from Neal Place? A. Yes, sir. 

Q. Tell His Honor and the jury where those conversations took place 
and what he said and what you did. A. Well, we asked him after he had 
told us that he had struck the officer and had removed his service revolv- 
er and so forth, and hidden under this porch; we asked him, would he take 
us to the place where’ he had tossed the pistol; and he said he would. 

We got into a cruiser and we proceeded to the 400 Block of Neal 
Place, Northwest on a vacant lot; and where he had -- where he said he 
threw the gun, and we searched constantly for this gun but were unable to 
find it. 

* 1 

ROBERT M. HUDLOW 
having been previously duly sworn by the Deputy Clerk, was recalled to 
the witness stand by the Government, was examined and testified further 
as follows: 

REDIRECT EXAMINATION 
BY MR, LOWTHER: 
Q. Officer Hudlow, Mr. Roberson asked you only one question on 
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cross examination as I recall it, and that was to the effect that, did you 
investigate this matter that you have been testifying to about on April the 
6th, and I think you said yes. A. It was March, yes, sir. 
Q. Was it April 6th or was it March the 6th? A. No, it was March. 
March. 


| 
* * * * * 


MR. LOWTHER: That concludes the Government's case, Your Honor. 
* * * i * * 
GEORGE WILLIAMS, JR. 
was called as a witness in his own behalf and, being first duly sworn by 
the Deputy Clerk, took the stand, was examined and testified as follows: 
* * * * *x 
DIRECT EXAMINATION 
BY MR. ROBERSON: 
Q. Would you state your full name, please? A. George Williams, Jr. 
Q. Speakup. A. George Williams, Jr. | 
Q. So that His Honor and the ladies and gentlemen of the jury can 
understand you, speak loudly and distinctly. 
Would you state your name again, please? A. George Williams, Jr. 
Q. Where do you live, Mr. Williams? A. 1310 New Hampshire Ave- 
nue, Northwest. 
Q. And is that in the District of Columbia? A. Washington, D.C.; 
yes, Sir. 
Q. Directing your attention to the morning of March the) 6th, at about 
12:00 o'clock, midnight, were you in the neighborhood of New Jersey Ave- 
nue and O Street, Northwest? A. No, sir. 


Q. When -- where were you when the police accosted you, would 


you tell the ladies and gentlemen of the jury, when you were arrested, 

and what happened thereafter? A. I was arrested on the morning of March 

the 6th right on out in the alley of Judge Pine's courtroom and the officer -- 
THE COURT: You don't mean the alley. You mean the corridor 
leading into his courtroom. 
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THE WITNESS: Yes, sir; and one of the officers there with another 
detective come up and as I was coming out the door and told me I was un- 
der arrest for attack on a police officer, so I said, "Under arrest for at- 
tacking a police officer: " I said, 'Man, you got the wrong man. I got to 
make up time.” 

He said "No, this is it." So they arrested me and carried me across 
the street to Police Headquarters. When I got over there, they had a girl 
in there named Bessie Byrd and asked her, did she know me and so I ask- 
ed them, what did they have her for and she said she didn't know, so they 
let her go, so that big detective ,I don't know the name, big detective down 
in the gray suit, him and the one next to him, one with the eye glasses on, 
was one of the 12 or 13 that was in the room that they carried me, and they 
said, 'Might as well come clean." Officer said, "We know because Bessie 
told us everything,” and I said, "Bessie couldn't have told you all anything 
because I haven't attacked any police,” and he said, "All we want is the 
gun,” said, "If we get the gun, there won't be no charged placed against 
you." so I said, "I don't have the gun," and they said, "Man we know," 


said "some fellow down 6 1/2 Street named Bugs Miller told us that you 


come around with the gun and kicked in the door threatening to shoot up 
the house.” 

I said, "they couldn't have told you that," so they said, "Well, you 
tell us where the gun is or," said "that's going to be it,"' so the fellow 
with the glasses on, one next to him and one next to him, when they started 
slapping me around, so I told them, I said, "I want to talk to Captain Bonac- 
corsey ,’”’ and Captain Bonaccorsey came in. Itold him, I said, "Captain 
Bonaccorsey, you know you have been knowing me as long as I was in this 
city," said, "You know I didn't attack no police." 

He said, "I don't have nothing to do with it,'? that that's another as- 
signment; so they told me, said, "Well, you're going to tell where the gun 
is or you're going to die," so eight of us got in the car, myself and several 
of the detectives, whole street was clear, and they carried me to the Na- 
tional Vending Company at New Jersey Avenue and O and told another fel- 
low, not the fellow that was in here, first fellow that was on the stand, told 
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another one, assistant manager down there, that I was the man/that broke 
the window in his door, my name was George Williams, Jr., and for him 
to look at me and remember my name. 
And from there they carried me to Neal Street between 4th or 5th 
on an empty lot, took the handcuffs off me, told me, says, "Now, if you 
don't tell where the gun is," said 'You won't make it back to nowhere," 
so they took the handcuffs off me and tried to pull me out of that car and 
I wouldn't come out, so there was a lady there -- I don't know her name. 
I know her if I see her, came on the back porch and another fellow 
came on the street, and he stopped him and asked him if he know me and 
he said, ''No,"' so they put me back in that car and carried me to Number 
2 Precinct; so got me in Number 2. 
There's a Sergeant up there, said, "Come on, come clean,” and 
lieutenant up there named Lieutenant Hicks, say ''We know it's you, Ralph; 
all we want is the gun," wouldn't be nothing else; and I said, "Tell the 
lieutenant you know I wouldn't attack no police. If I attack the police, I 
wouldn't come down to court. I'd be running now.” | 
So he said, "We know. We know." So I tried to tell them where I 
were up to that time. I was arrested at 1511 6th Street, Northwest, about 
9:00 o'clock. I was carried to Number 2 Precinct and it cost me $10. They 
let me out at 10:30, kept the two other fellows -- I mean let me out at 9:30 
and the two other fellows, told them they couldn't get out until!10:30 and 
that Detective -- I don't know his name -- one said I hit him, he was in the 
precinct at the time and that other detective in the brown suit ; he was in 
the precinct at the time. 
So one of the fellow's wife, me and her went back to her} house after 
I paid my $10.00, got her baby and came back down there and sat across 
the street from Number 2 till 10:30, so I went on in the precinct with her 
and she paid out her husband and the other fellows, all, they had been paid 
out, 


So the guard at Number 2 said, the sergeant, he says, "Ralph, all 
we want is the gun,” said, "Officer won't press no charges against you,” 
so I told him -- 
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BY MR, ROBERSON: 

Q. Just 2 moment, please. You're running your days together. 
A. No, I'm not. 

Q. You started, you left off from -- A. The 6th. 

Q. The night while you were at the precinct and with the people get- 
ting somebody out and then you said somebody asked you about the gun. 
This was the following day when they were asking about the gun; is that not 
right? A. This was on March the 6th, after I had been arrested. 

Q. Isee. A. So this sergeant said he was going back around to a 


fellow named Bud Miller's house, live on 6 1/2 Street, fellow owns a whis- 


key house, and he said that if he said Bugs said the same thing, that I bet- 
ter tell where the gun was; and so he came back and said Bugs said the 
same thing and carried me upstairs. That's an empty room, they have up 
there. 

So well, there wasn't too much beating but there was a lot of beating -- 
I mean no face; most of that was body blows. I mean, I taken it as long as 

I could and I told that detective in the brown suit that the gun was on 
my brother-in-law's at 1310 New Hampshire Avenue so he said, ''Where- 
abouts?" and I just said it was in there where the people keep the guns, 
so they carried me, went over. 

Q. When did you tell him that? Why did you tell him that? A. I 
couldn't stand no more pressure and they been beating on me from for about 
five after 10:00 till 5:30 that night when they carried me before the Com- 
missioner because the Commissioner had called back to Headquarters, or 
Number 2, I don't remember which, but told them to get me down there 
because his understanding was that I was going to be over there right after 
they carried me across the street and asked me a few questions, but I didn't 
get down there till 5:00. 

So they still wanted to say, well you going to make a statement and 
I said, “I can't make no statement." So Mr. Young said, "You know me,” 
said “you know me good; you tried to shoot me.” I said, ''No, Man, if I 
had the gun, why I want to try to shoot you when I can run just as good?" 
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He said, "You don't mean that." I said, ''You might know me but I don't 


know you.” I said, "I haven't had no gun," said, "You can all 


run me 


through that thing that you tell if a gun had been fired or anything," said 
"you can give me a lie detector test." I said, "I didn't have no gun. I 


didn't attack that officer." 
Q. Did you make a confession to Officer Hudlow? A. If 
Q. The one in the brown suit, man that testified that you 
you had shot -- that you had broken into the place and then ran 
and jumped down the stairs. Did you make such a confession t 
A. Ihadn't made a confession to anybody. They had several c 
drawn up, several different detectives had several different co 
drawn up trying to get me to sign. I told them that I just could 
name on no paper for nothing I didn't do. 


i had a -- 
stated that 
out 1342 

o him? 
onfessions 
nfessions 
n't put my 


Q. Did you say anything that was contrary to what -- I mean that 
agreed with what was said here today? A. I didn't say anything. AU I 


said that I wasn't the man. The man got the wrong man. 
* * * * 
CROSS EXAMINATION 
BY MR. LOWTHER: 
* * * * * 
Q. Do you know where 1342 Fourth Street is? A. Ido. 
Q. Do you know that your sister Ada Williams lives at I 
Street? A. Ido. 


342 Fourth 


Q. And you knew that as of the morning hours of May the 6th, that 
your sister Ada Williams lived at 1342 Fourth Street, which is the premises 


from which someone fired a shot at Sergeant Young, didn't you? A. Well, 
I knew it before then. I knew it when she moved there. 
* * * * * 
Q. Well now, you say that you did or didn't tell that Officer Hudlow 
tried to 


in substance that earlier in the morning of March the 6th, you 
break into 1309 New Jersey Avenue and broke the glass in the 
Did you tell him that? A. No, I didn't. 


front door. 
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Q. Didn't? A. Didn't. 

Q. Is this yours? (Indicating Government Exhibit #2). A. No, sir. 

Q. This is Government's Exhibit Number 2. 

You never saw that before? A. No, sir. 

Q. Now, did you tell Officer Hudlow -- didn't you tell Officer Hudlow 
over there in Safe Squad that the burglar alarm went off and that Officer 
Perkoski had put you under arrest and took you to the patrol box at 4th and 
O? Did you tell Hudlow that? A. I didn't tell Mr. Hudlow or whoever he 
is, nothing. 

All that Hudlow was asking me, said there wouldn't be no charges 
placed against me if I had told him where the gun was. I told him I did not 
have no gun. I didn't attack the police. If I did, I wouldn't have never came 
down there, here, to court that morning. 

Q. Now, did you tell Officer Hudlow that you had a struggle with Of- 
ficer Perkoski and you knocked Perkoski down and took Perkoski's gun? 
A. No, I didn't. 

Q. Well, did you tell Officer Hudlow that when you got to the door- 
way of 1342 Fourth Street that you turned around and saw Someone coming 
after you and that you had been drinking heavy and you didn't recall firing 

a shot? A. No, I didn't tell him. 

Q. Didn't tell him that? A. I didn't. 

Q. Well, did you tell him that you heard, when you heard the glass 
breaking in the doorway of 1342, you realized that someone had Shot at you 
and that sobered you up some? A. No, I didn't. 

Q. Didn't tell him that. 

Did you tell Officer Hudlow that you went into a hallway up a flight 
of stairs leading to the second floor occupied by your sister? A. Well, 
see, I know my sister keep that door closed all the time so I couldn't have 
told him that. 

I'm not asking you whether you know your sister kept the door closed. 
A. I didn't make any statement. They made the statement, tried to get me 
to sign. I didn't tell the officer anything. I denied everything. I told the 


31 


officer that I didn't attack the man that the man maybe got the wrong man 
and I couldn't tell where this pistol was because I didn't have any pistol. 
Q. Did you tell Officer Hudlow that you ran out the back and dropped 
from the porch to the ground and hid under the porch in the rear of the 
house and stayed there for some time? A. No, they told me they told me 
that I couldn't have did that because they had the dogs down there. 
I wouldn't make no statement like that. That was another detective that 
was in that room told me that. 
Q. Did you tell Sergeant Hudlow that while you were sath under the 
porch you saw the dogs and the police going around in back outside there? 
A. Well, Sergeant Hudlow wasn't the one doing all the talking.) It's the de- 
tective that is in the witness room doing most of the talking , seeming as 
though he knowed me, said he knowed all my brothers. | 
Q. And did you tell Sergeant -- I mean Officer Hudlow that you left 
there and went across an open lot in the 400 Block of Neal Street , North- 
west, threw the gun somewhere on the lot? A. I did not. 
Q. Well, did you tell Hudlow that you then went to the corner of 4th 
and N, Northwest, where you caught a cab and went to another sister's place 
at 1310 New Hampshire Avenue, Apartment Number 24? A. That was where 
I was living at. They knowed that. See, Iam anoverc.r. I got nine years 
for robbery in '52. Iwas onc.r. My c.r. man knew where I was. My bonds- 
man knew where I was. 
Q. I'm not asking you that; I'm asking -- A. I didn't make no state- 
ment to no detective. They made the statements and tried to get me put 


my name onthem. I told them I couldn't put my name on them. It was too 


much involved and I said I wouldn't sign no confession and I didn't sign any, 
and I didn't make any statements to nobody. 
* * * * * 
Q. Now, what did the first officer, Hudlow, what did he do to you? 
A. Slapped me. I told him “I don't know nothing about it," didn't know 
about no gun. 
Q. Where did he slap you? A. Up side the head. 
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Q. Where? A. Up side the head. 

Q. Which side of the head? A. I don't know which side it was, Man. 

Q. What did he hit you with? A. With his hand. 

Q. How many times? A. Five or six. 

Q. Well, what did the second officer, Officer Young, what did he do 
to you? A. Kicked me in my rib. 

Q. Kicked you in your rib? A. That's right. 

Q. Were you down on the floor? A. Not down on the floor, down in 
the chair, bending down in the chair like this (Indicating). 

Q. Oh, you were bent down like that? A. That's right. 

Q. And he kicked you inthe rib? A. That's right. 

Q. Front or back? A. Side, not front. 

Q. Well, you had your arms kind of protecting your ribs; I was try- 
ing to figure out how he kicked you. A. I was protecting my head. I wasn't 
protecting my ribs. 

Q. Oh, well how many times did Young kick you in the rib? A. Just 
once. 

Q. Once? A. (Nodding). 

Q. And you were in the position that you just were in that chair with 

your head down between your hands? A. That's right. 

Q. At the time that you got the kick in the ribs. A. That's right. 

Q. Now, what did this third officer do to you? A. Punched me in 
the back, my neck. 


Q. How many times? A. I don't know, couldn't have been too many 
because I fell out of the chair on the floor. 

Q. After he hit you in the neck? A. That's right. 

Q. Now, of course, there were a lot of other officers punched you 
around. A. It was a roomful of them. 

Q. And they all took turns? A. I couldn't say about all. I couldn't 
see all of them because I told you I was covering up my face. 


Q. Yes, well, I mean apart from these three, must have been a lot 
of them that cuffed you around, didn't they? A. There was a lot of them. 


I couldn't recall their names. I only know their faces. There's one of 

them there. 
Q. There? What did he do? A. Punched me back of the neck, 

pulled me up, put this arm back up here like this here and grabbed my 
neck like doing this like here (Indicating) . 
Q. You must have been in pretty bad shape when -- A. No, I wasn't. 


No, I wasn't -- oh yes, my body and everything. 
* * * * 

ROBERT M. HUDLOW 
was recalled to the witness stand by the Government and, havilag been 


previously duly sworn by the Deputy Clerk, took the stand, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * * 
Q. Did you or any other officer in your presence lay a hand onor 
kick or maltreat in any way, shape or form this defendant here, this de- 


fendant Williams? A. No, sir, absolutely not. 


* * * * * 


Q. Now he -- this defendant says that -- testified in substance that 
you officers up there in Neal Place, when you were up there looking for 
the gun with him, pulled him out of the car. I want you to tell His Honor 

and the jury what happened when you got up to Neal Place? A. When 
we got to the 400 Block of Neal Place, the officers got out of the car. 
Sergeant Young and myself and Detective Egbers, and we began a search 
of that lot for the gun, where he had said that he had thrown it|when he 
ran from underneath the porch. We searched constantly for that gun but 
were unable to find it. 

This man stayed in the car the whole time. He was never out of 
the cruiser. ‘here was an officer sitting in the car at all times with him. 

Shortly after we ended our search for this gun, we asked this de- 
fendant whether he would go back to 1309 New Jersey Avenue, Northwest 
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and talk to somebody that has something to do with that machine company 
and he said that he would. 


We got into the cruiser and we went to 1309 New Jersey Avenue, 


Northwest, and Sergeant Young got out of the cruiser and I was driving at 
the time and Sergeant Young asked the defendant, would he tell the man- 
ager of this company what he had done and the man that was in charge 
looked through the back window at the defendant and the defendant told him 
that "I tried to break into your company last night." 

THE COURT: Wait a minute. 

MR. ROBERSON: I object -- pardon me, Your Honor, I object to 

that testimony. 

THE COURT: On what ground? 

MR. ROBERSON: That was not brought out on direct examination 
as to any testimony that was given to -- 

MR. LOWTHER: I beg to differ, if Your Honor please. This defend- 
ant said that they took him back up there and they made the story in the 
presence of the person at the Coin Machine Company. 

THE COURT: I think it is admissible. I will overrule your objection 
but I didn't quite understand about this window business. 

THE WITNESS: It was the door of the cruiser. 

THE COURT: ‘Well, suppose you tell us again, after you took him 
back up there what happened. You said something about a window. That 
confused me. 

THE WITNESS: When we got in front of 1309 New Jersey Avenue, 
Your Honor, the defendant was sitting in the rear of the cruiser and Ser- 
geant Young got out of the cruiser and called the manager of this com- 
pany over to the cruiser and he looked into the back seat of the automobile 
and listened to what the defendant had to tell him. 

THE COURT: Then it was through the window of the cruiser you 
were talking about. 

THE WITNESS: Yes, sir. 

THE COURT: All right. 


* * 
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FRED G, EGBERS | 
was recalled by the Government and, having been previously duly sworn 
by the Deputy Clerk, took the stand, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * * 
Q. Now, when you arrived over at the Safe Squad Office with this 
defendant, did you or Lemocks or any other officer in your presence, lay 
any hands on him, punch him around, kick him, or anything like that? 
A. Never; the whole time he was in our custody, we never touched him 
at all. 
* * * * * 
106 Q. Now, Officer, how long were you in the presence of Williams 
after you took him over to Safe Squad that morning? A. Oh, all together, 
I would say I was in his presence about three, three and one-half hours. 
Q. Over there in Safe Squad? A. No. 
Q. Or all told? A. All told. 
Q. Did you go up to Neal Place? A. Yes, I did. 
Q. Did you go over to this 1309 where the coin machine company 
was? A. Yes, I did, yes, I did. 
* * 
THE COURT: * * * 
Now, does counsel have any prayers to submit? 
MR. ROBERSON: I have none, Your Honor. 


* * * * * 


Friday, April 21, 1961 
Washington, D.C. 


* * * 


JURY CHARGE 


| 
THE COURT: Ladies and gentlemen of the jury, this case has now 


reached that stage where it becomes my duty to charge you onthe law of 


the case, which charge you are required to follow in exercising your duty 
to pass on the facts in the case. 
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Before going into the principles of law which must guide you in your 
deliberations , I want to discuss briefly the participants in this trial and 
the functions which each of us has in this case. 

Let us first consider counsel for the Government and Counsel for 
the Defendant. You first met them in their opening statements. The 
Government's attorney made an opening statement as to what the Govern- 
ment expected to prove. The Defendant's attorney made an opening state- 
ment as to what the defendant expected to prove. 

These statements as to what counsel for the Government and coun- 
sel for the defendant expected to prove do not constitute evidence in the 
case. 

At the close of the case, counsel for the Government and counsel 
for the Defendant made what we refer to as summations to the jury. They, 
of course, did not undertake to discuss all of the evidence in the case but 
they did discuss that evidence that constituted their recollection of that 

part of the evidence which they thought you should give special con- 
sideration to. If your recollection disagrees with their recollection, your 
recollection is controlling as you are the sole judges of the issues of fact. 

As to the duty of the Court, it is my duty to conduct the trial of this 
case in an orderly and efficient manner, to rule upon questions of law dur- 
ing the course of the trial and, finally, to charge you with respect to the 
law which will control you in the determination of the issues of fact which 


you have to decide. You are not to draw any inference nor are you to be 


influenced with respect to the guilt or innocence of the defendant by any 
ruling of this Court during the course of the trial. There is nothing that 


the Court has said during the course of the trial or that will be said dur- 
ing this charge which should carry with it any suggestion as to how the 
Court feels this case should be decided because, as I shall point out to you 
in a moment, you are the sole judges of the issues of fact in this case and 
for me to suggest how you should decide the case would constitute an un- 
warranted assumption of your prerogatives in the case. 


You are the sole judges of the issues of fact which you must decide 
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in this case. You must base your evidence upon the evidence which you 
have heard from the witness stand, the exhibits which have been received 


in evidence, and the inferences which are reasonably deducible from that 


evidence, that is, the testimony and the exhibits. I repeat: You are the 


sole judges of the issues of fact. That is your sole responsibility 
and no one can share it with you. 
Now, this defendant has been indicted, charged with attempted house- 
breaking , assault on a police officer with a dangerous weapon, larceny from 
the District of Columbia, assault with intent to kill, and assault |with a dan- 
gerous weapon. A little later on, I shall read the indictment to you but I 
wish to say and emphasize at this point that the fact of his indictment raises 
no inference of guilt. The indictment is the method whereby the defendant 
is brought to trial and by which he is informed of the charges made against 
him. It is not evidence in the case. 
Now, every defendant in a criminal case is presumed to be innocent 
and this presumption of innocence attaches to a defendant throughout the 
trial. The burden is on the Government to prove the defendant guilty be- 
yond a reasonable doubt and if the Government fails to sustain this burden, 
then you must find the defendant not guilty. 
You may well ask what is meant by the phrase, "a reasonable doubt." 
It does not mean any doubt whatsoever. Proof beyond a reasonable doubt 
is proof to a moral certainty and not necessarily proof to a mathematical 
certainty. A reasonable doubt is one which is reasonable in view of 
all the evidence. Therefore, if, after impartial comparison and considera- 
tion of all the evidence, you can candidly say that you are not satisfied with 
the guilt of the defendant, then you have a reasonable doubt but, if after such 
impartial comparison and consideration of all the evidence andjgiving due 
consideration to the presumption of innocence which attaches to the defend- 
ant, you can truthfully say that you have an abiding conviction of the defend- 
ant's guilt such as you would be willing to act upon in the more weighty and 
important matters relating to your personal affairs, then you have no reason- 
able doubt. 
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Again, the term "reasonable doubt’' means a doubt for which a good 


reason can be given in'the light of all the evidence. It means a doubt which 
is substantial and not merely shadowy. It does not mean a doubt which is 
merely capricious or speculative. 

Now, in determining whether the Gove rnment has established the 
charges against the defendant beyond a reasonable doubt, you will consider 
and weigh the testimony of all the witnesses who have testified before you 
and all the circumstances concerning which testimony has been introduced. 
You are the sole judges of the credibility of witnesses. In other words, you 
and you alone are to determine whether to believe any witness and the ex- 

tent to which any witness should be credited. 

In case there is'a conflict in the testimony -- and there is in this 
case -- it is your function to resolve the conflict and to determine where 
the truth lies. In reaching a conclusion as to the credibility of any witness 
and in weighing the testimony of any witness, you may consider any matter 
that may have a bearing on the subject. 

For instance, you may consider the demeanor and the behavior of the 
witness on the witness stand, the witness’ manner of testifying, whether 
the witness impresses you as a truth-telling individual, whether the wit- 
ness impresses you as having an accurate memory and recollection, wheth- 
er the witness has any motive fer not telling the truth, whether the witness 
had full opportunity to observe the matters concerning which the witness 
has testified and whether the witness has any interest in the outcome of 
this case. 

If you find that any witness wilfully testified falsely as to any material 
fact concerning which the witness could not reasonably have been mistaken, 
you are then at liberty if you deem it wise to do so, to disregard the entire 
testimony of such witness, or any part of the testimony of such witness. 

Now, the fact that the defendant witness has a criminal record has 
no bearing on the question of guilt or innocence of the charges on which he 

is being tried. The law, however, admits the criminal record as to 
any person who takes the witness stand solely for the purpose of assisting 
the jury in determining whether or not to believe the witness. 
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Any fact that may tend to show that a witness may not be a truth- 
telling individual is admissible in respect to such witness whether the wit- 
ness is a defendant or anyone else. Consequently , you may consider the 
defendant's criminal record not as bearing on the question of guilt or in- 
nocence because the defendant's guilt must be established by evidence ir- 
respective of what his past may be, but you may consider his criminal 
record merely for the purpose and as a help in determining whether he 
was a trustworthy witness when he took the witness stand and whether his 
testimony should be believed. 

Now, as to the counts of this indictment: The first count charges 
the crime of attempted housebreaking in this language: 

That on or about March the 6th, 1961, within the District of 

Columbia, George Williams, Jr., attempted to enter the building of 

National Coin Machine Company, Inc., a body corporate , with intent 

to steal property of another. 

Now, I will define housebreaking to you and then instruct you as to 


attempt. Housebreaking is defined in the statutes of the District of Colum- 
bia as follows -- and I shall read the pertinent part of it and leave out 


such things as steamboats, canal boats and vessels, et cetera. 
(READING) Whoever shall, either in the night or in| the day - 
time, break and enter, or enter without breaking any dwelling, bank, 
store, warehouse, shop, and so on, whether at the time occupied or 
not, with intent to break and carry away any part thereof or any fix- 
ture or other thing attached to or connected with the same, or to com- 
mit any criminal offense, shall be punished as prescribed by law. 
Now, that defines housebreaking. 
Title 22, Section 103 of our Code provides: 
(READING) Whoever shall attempt to commit any drime, which 
attempt is not otherwise made punishable by this title shall be punish- 
ed as provided by statute. 
And this is a crime, the attempt to commit which comes under this 


part I have just read to you. 
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So, in this case, if you find the defendant had the intent to commit 
housebreaking, and did some act with such intent and used means appar- 
ently adapted to the accomplishment of housebreaking, which act went be- 
yond mere preparation and carried the project forward within dangerous 
proximity with the criminal end sought to be attained but nevertheless fell 
short of housebreaking, then that constitutes attempted housebreaking. 

135 Now, the second count charges assault on a police officer with a 
dangerous weapon. That count reads as follows: 

(READING) On or about March 6th, 1961, within the District 
of Columbia, George Williams, Jr., without justifiable and excus- 
able cause, did assault, resist, oppose, impede, intimidate and inter- 
fere with Henry R. Perkoski, a member of the Metropolitan Police 
Department operating in the District of Columbia, with a deadly and 
dangerous weapon, that is, a gun, while the said Henry R. Perkoski 
was engaged in the performance of his official duties. 

Now, the section of our Statute relating to this, Title 22, Section 
505(a) reads: 

(READING) Whoever, without justifiable and excusable cause, 
assaults, resists, opposes, impedes, intimidates or interferes with 
any officer or member of any police force operating in the District 
of Columbia, while engaged in, or on account of the, performance of 
his duties, shall be punished as provided by law. 

Subsection (b) says: 

(READING) Whoever, in the commission of such acts described 


in (a) uses a deadly or dangerous weapon, shall be punished as pro- 
vided by law. 
Now, the elements of this offense which you must find that the Gov- 


ernment has proved beyond a reasonable doubt in order for you to find the 
136 defendant guilty are: 
1. That the complaining witness, Officer Perkoski, was a po- 
lice officer. 


2. That the defendant knew that Perkoski was a police officer. 


41 


3. That Perkoski was engaged in the performance of his of- 
ficial duties; and 

4. That the defendant assaulted, resisted, opposed, impeded, 
intimidated or interfered with the complainant. 

A little later on I will define to you the term "assault" injconnection 
with other counts and the definition for assault that I shall give you on the 
other counts applies equally to what assault means as used in this count. 

5. That such action was without justifiable and excusable cause; 
and 
6. That the defendant used a deadly or dangerous weapon. 


Now, as to the first and second elements, that the complainant was 


a police officer and that the defendant knew he was a police officer, you 
| 


have heard Perkoski's testimony in this regard. | 
As to the third element, that the complainant was engaged, the com- 
plainant Perkoski was engaged in the performance of his official duties, 
you are instructed as a matter of law that it is the duty of a police officer, 
among others, to arrest a person when he has probable cause to be- 
lieve that that person has committed a felony; and attempted housebreaking 
is a felony. 
As to the fourth element, that the defendant assaulted, resisted, op- 
posed, impeded, intimidated, or interfered with the complainant, you have 
heard the evidence. 
As to the fifth element , whether the alleged conduct was without 
justifiable and excusable cause, you are instructed as a matter of law that 
no person has a right to resist an officer who acts lawfully in the discharge 
of his duties. 
As to the sixth element, that the defendant used a deadly/or danger- 
ous weapon, you are instructed as a matter of law that a loaded gun is a 
deadly or dangerous weapon. 
Now, the third count charges larceny from the District of Columbia. 
Of course the District of Columbia in that sense means the District of 


Columbia government. 


138 
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The third count: 

On or about March 6th, 1961, within the District of Columbia, 

George Williams, Jr., did steal and purloin the property of the Dis- 
trict of Columbia, 2 minicipal corporation, having a total value of $38.00, 
consisting of one gun of the value of $38.00. 

The statute relating to this is very simple; it provides that whoever 
shall embezzle, steal or purloin any money, property, or writing, the prop- 
erty of the District of Columbia, shall be punished as hereinafter provided, 

or as provided. 

Now, we come to Counts 4 and 5. The fourth count charges that: 

On or about March 6th, 1961, within the District of Columbia, 

George Williams, Jr., made an assault on Herbert C. Young with in- 

tent to kill the said Herbert C. Young. 

Now, what does "assault" mean? An assault is defined by law as an 
unlawful attempt or effort with force and violence to do injury to the person 
of another coupled with the present apparent possibility of carrying out such 
an attempt. It is not necessary in order to constitute an assault that a per- 
son against whom an assault is directed be actually struck or hit. If the 
defendant attempted to shoot Herbert C. Young but actually failed to do so, 
he is nevertheless guilty of an assault. 

Now, assault; if an assault is committed with the intention of causing 


death, then the offense becomes an aggravated form of assault known in the 
law as assault with intent to kill. 


Now, the fifth count charges that: 
On or about March the 6th, '61, within the District of Columbia, 
George Williams, Jr. made an assault on Herbert C. Young with a 
dangerous weapon; that is, a gun. 
Now, this charges actually the same assault as the one in the fourth 
count but is a lesser offense in that rather than charging that he as- 
saulted with intent to kill, it says he assaulted with a dangerous weapon. 
I have defined assault to you previously. 


Now, what is assault with a dangerous weapon? An assault with a 


dangerous weapon is, as its name indicates, an assault committed by the 


43 


use of a dangerous weapon such as a firearm or any other object which is 
likely to produce death or great bodily injury. 
In order to constitute an assault with a dangerous weapon, it is not 
necessary that there be any intent to kill or even any intent to injure or hit 
anyone. 
Now, as to intent, ordinarily intent cannot be proven directly because 
there is no way of fathoming and scrutinizing the operation of the human 
mind. Intent may be deduced from circumstances, from things done and 
from things said. A person is assumed to intend the possible consequences 
of his act. 
For example, from the fact that a person discharged a firearm in the 
direction of another person, the jury has a right to infer that this was done 
with intent to kill because the discharge of a bullet from a firearm may re- 
sult in death. It is for the jury to determine what intent, if any, existed. 
Now, there has been testimony to the effect that the defendant was not 
present at the time and place that these offenses were committed. 
The defense of alibi is a legitimate legal and proper defense. The evidence 
adduced in support of this defense, like all the other evidence in the case, 
should be given such weight and such consideration as you may [think it en- 
titled to under all the facts and circumstances of the case. 
If, after a full and fair consideration of all the facts and circumstances 
in evidence, you find that the Government has failed to prove beyond a rea- 
sonable doubt that the defendant was present at the time and place of the 
commission of the offenses charged in the indictment, then one of the es- 
sential elements of the offense is lacking and it will be your duty to find 
the defendant not guilty. 


Now, the defendant is not required to prove alibi. The burden is on 


the Government to prove beyond a reasonable doubt, as I have instructed 
you, that is, that that defendant was at the place at the time that these al- 
leged offenses occurred. 


Now, does either counsel have anything to suggest ? | 


MR, LOWTHER: I'd like to approach the bench, Your Honor. 


(AT THE BENCH): 

MR. LOWTHER: May I rest this file here for a second, please, Your 
Honor? 

THE COURT: Yes. 

MR. LOWTHER First suggestion, Your Honor, was a slip of the 
tongue in the very early part of your charge where you were saying -- you 
started your phrasing, "You must base your" -- what you meant to say, 
sir, was verdict; what you did say was, "You must base your evidence 
upon evidence which you have heard from the witness stand” and so forth. 

Now, I realize it's a slip of the tongue but I wanted to tell Your Honor 
that. I'm sure I heard it. 

MR. ROBERSON: Yes, I did. 

THE COURT: All right. 

MR. LOWTHER: Now, if Your Honor pleases, I would make a sugges- 
tion to the Court that since there has been allegations by the defendant through 
his own testimony that -- let's see, he didn't -- he just plain said he never 
did make a confession, didn't he? What I was getting at there was whether 
or not you wanted to include a charge on the voluntariness of any statement 
in view of the fact that he is up there -- 

THE COURT: He said he never made any confession. 

MR. LOWTHER: Well, out of superabundance of caution, I thought I'd 
bring it to Your Honor's attention in case you wanted to give the charge on 
voluntariness of -- if you find the statements were made, have to find that 

they were voluntarily made. 

THE COURT: I haven't any objection. 

MR, ROBERSON: Wouldn't it be a matter, Your Honor, of them, to 
determine whether or not the confession was made? 

THE COURT: Well, I think it would. As a matter of fact, it would 
seem to me that might be prejudicial if this Court would instruct on volun- 


tariness of confession because it might indicate that the Court was saying, 


well, the confession was made; now it's up to you to determine whether it 


is voluntary. 
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MR, LOWTHER: If my friend objects, my suggestion will Ibe withdrawn. 
MR, ROBERSON: I object. 
MR, LOWTHER: All right, then I'll withdraw that. 
THE COURT: If you object, I won't do it. 
MR, LOWTHER: Now, Your Honor, although you haven't said it up 
to now, I know you are going to tell them that Count 6 is not within their 
purview. 
THE COURT: Yes. 
MR. LOWTHER: Now one last thing and I hesitate on this} because 
it's been some time since I have read the Code provisions but I heard Your 
Honor say in connection with that Perkoski's duties as a police officer, that 
he has the right to arrest -- if he has probable cause to believe) a felony has 
been committed, and attempted housebreaking is a felony. 
I respectfully suggest to Your Honor that that is a misdemeanor. 
Your attempted robbery is the felony of the three , and my suggestion, Your 
Honor, would be that the attempted housebreaking is a misdemeanor and it 
carries only a year. My suggestion, Your Honor, would be that) the jury can 
properly be told that a police officer can arrest if he has probable cause to 
believe that a felony has been committed and the person he is arene com- 
mitted the felony or he may arrest for a misdemeanor committed in his 
presence. 
Those are my only suggestions, Your Honor and that's subject to -- 
it's my recollection, Your Honor, that that attempted housebreaking def- 
initely is a misdemeanor. 
MR, ROBERSON: If Your Honor please, would there be any objection 


to an instruction as to unlawful entry instead of that housebreaking , say, 


with intent if they believed about the intent to commit ? 
MR. LOWTHER: He never would have got in there, I mesa. if -- 
MR. ROBERSON: Attempted unlawful entry. 
THE COURT: I don't believe so. I have here in my charge: 
‘you must base your judgment upon the evidence which you 


have heard from the witness stand." 
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upon the evidence which you heard from the witness stand.” I know you did, 
Judge, because I wrote it down as soon as I heard it. I know it was a slip 
of the tongue. 

THE COURT: All right. 

No, I don't think I'll give that. 

MR. ROBERSON: All right, Your Honor. 

THE COURT: All right, you all may return. 

(IN OPEN COU RT): 

THE COURT: Ladies and gentlemen of the jury, counsel reminds me 
that I made a slip of the tongue in connection with an early part of the charge 
in that after I told you that you were the sole judges of the issues of fact, I 
said that you must base your evidence upon the evidence which you have 
heard from the witness stand. 

What, of course, I meant'tosay was that you must base your judge- 
ment as to the facts upon the evidence which you have heard from the wit - 
ness stand. 

I also told you that a police officer has a duty to arrest a person when 
he has probable cause to believe that a person has committed a felony. I 
further stated that an attempted housebreaking is a felony. It is not; it is 
a misdemeanor. 

However, 2 police officer does have a duty to arrest a person who 


commits a misdemeanor in his presence. 


Now, you are directed that your verdict must be the considered judg- 


ment of each juror. In order to return a verdict it is necessary that each 
juror agree thereto and your verdict must be unanimous. It is your duty as 
jurors to consult with one another and to deliberate with a view to reach- 
ing an agreement if you can do so without violence to individual judgment. 
Each of you must decide the case for yourself but do so only after a 
consideration of the evidence with your fellow jurors. In the course of your 
deliberations do not hesitate to change an opinion when convinced it is er- 


roneous but do not surrender your honest convictions as to the weight or 
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effect of evidence solely because of the opinion of the other jurors or for the 
mere purpose of returning a verdict. 
Now , the Court is submitting this case to you on the first five counts. 
You will not consider the sixth count. 
As to the first count, you may bring in either of two verdicts; guilty as 
charged, or not guilty. 
As to the second count, you may bring in a verdict of guilty as charged 


or not guilty. 


As to the third count, you may bring in a verdict of guilty as charged 
| 


or not guilty. 
As to the fourth count, you may bring in a verdict of guilty as charged 
or not guilty; and, 
As to the fifth count, you may bring in a verdict of guilty as charged, 
or not guilty, with this proviso: | 
You cannot find the defendant guilty of both the fourth count and the fifth 
count because the fourth count being the greater count, includes the offense in 
the second count. The fourth count, as you will recall, charges the assault 
on Officer Young with intent to kill. The fifth count charges an assault on 
Officer Young with a dangerous weapon. 
Now, if you should find the defendant guilty of the fourth count, the Court 
would direct you to find him not guilty under the fifth count. If you should find 
him not guilty under the fourth count, you may consider the fifth|count and re- 
turn a verdict of either guilty or not guilty. 
Now, I hope that that is understandable to you. A copy of the indictment 
Will be given to you to take into the jury room. Should you desire any of the 
exhibits which have been received in evidence in the jury room, jif your fore- 
man will let us know, we will send them to you. 
As you know, when you get to the jury room, you will first| elect a fore- 
man or forewoman to preside over your deliberations and to announce your 
verdict. 
At this time the Court would like to express its deep appreciation to 
the two alternate jurors for their service in this case and the Court will ex- 


cuse the two alternate jurors. You may return to the jury lounge. 
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The jury may retire to consider the case. 

* * * * * 

(Thereupon, at 2:30 p.m. the Court recessed until the return of the 
jury at 4:10 p.m., at which time, after the taking of the verdict, the follow- 
ing proceedings were had): 

MR. ROBERSON: Your Honor, I have a motion to make. 

THE COURT: Well, we don't need the jury, do we? 

MR. ROBERSON: Don't need the jury. 

THE COURT: You may be excused. 

(The jury was excused). 

THE COURT: All right. 

MR. ROBERSON: If Your Honor please, I should like to make a mo- 
tion for judgment of acquittal notwithstanding the verdict on the grounds that, _ Zp 

148 Number 1. It is quite apparent -- or there is no doubt -- that the ‘< 
verdict of the jury was based upon a supposed confession which was obtained 
from the jury while he was being illegally detained. 

THE COURT: Which was what? 

MR. ROBERSON: While he was being illegally detained. 

As Your Honor recalls, there was testimony by Officer Egbers to the 
effect that the defendant , he had a warrant of arrest for the defendant in his 
possession when he arrested the defendant at 10:15 inthe morning and the 
defendant was taken before the Commissioner at 5:30 in the afternoon. 

That's in the fact of -- as I see it, Your Honor -- in the face of the 
Mallory Rule, which says that when the defendant is arrested, he shall be 
taken forthwith to the committing magistrate and in this particular case it 
seems that the step, as Your Honor remembers, all these steps that were 
taken by the officers and -- I beg your pardon, the second one was another 
matter which they found him not guilty on Count 1, so I need not discuss that. 

That was my -- 

THE COURT: Now let me see if I can recall the testimony with re- 
gard to this confession. He was arrested, I believe, about 10:15. 

MR. ROBERSON: Yes, sir. 
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THE COURT: He was taken to Police Headquarters in a matter of 10 
or 15 minutes, and right after that he contessed, which would be certainly 
within an hour of his arrest as I remember the testimony, was that correct ? 

MR. LOWTHER: Right, Your Honor. 

THE COURT: Also I called attention to the fact that no eiljectibn 
whatever was made to this confession at the time that the testimony was 


put in during the trial. It only comes in now, and there was no motion of 


any kind to suppress the confession. 
Why is it made at this late date? 
MR. ROBERSON: If Your Honor please, it is made now because it is 

apparent that the jury was -- could only have -- from what I see, the only 


damaging information in the case was this supposed confession, 

THE COURT: The only damaging -- 

MR, ROBERSON: Well, I mean as I can see, was the supposed confession. 

THE COURT: What about the direct testimony of the police officers? 

MR. ROBERSON: That was with a person who has not -- who was not 
sufficiently described as far as that night is concerned. 

THE COURT: Well, the -- 

MR. ROBERSON: Detective Young. 

THE COURT: Well no, Young didn't but Perkoski arrested him, car- 
ried him down to the patrol box, held him there at the patrol box for awhile 
and then after he was knocked down, looked up; in his face was|a pistol 
pointing down his gullet. Gracious sakes alive, I don't know anybody who 
would be in a better position to identify him than Perkoski. 

Well, in any event, as I see it: 

1. The confession was made within an hour of arrest. 
2. No objection is made until after the verdict. And I will 


deny the motion. 


* 


[Filed April 21, 1961] 


{VERDICT OF THE JURY] 

On this 21st day of April, 1961, came the parties aforesaid, in man- 
ner as aforesaid, and the same jury as aforesaid in this cause the hearing 
of which was respited yesterday; whereupon after the hearing of arguments 
of counsel and instructions of the Court, the alternate jurors are discharged 
from further consideration in this case and the said jury retires to consider 
their verdict. 

The jury returns into Court and upon their oath say the defendant is 
guilty on counts 2, 3 and 5 and not guilty on counts 1 and 4. 

The case is referred to the Probation Officer of the Court, and the 
defendant is remanded to the District of Columbia Jail. 

By direction of 


George L. Hart, Jr. 
residing Judge 
Criminal Court #8 


HARRY M, HULL, Clerk 
Present: 


United States Attorney By: /s/ Jerry K. Emrich 


By: Joseph Lowther eputy Cier. 
Assistant United States Attorney 


G. G. Davis, Jr. 
Official Reporter 


[Filed May 15, 1961] 
JUDGMENT AND COMMITMENT 


On this 12th day of May, 1961 came the attorney for the government 
and the defendant appeared in person and by counsel, Eugene Roberson, Es- 
quire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Violation Section 505b, 
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Title 22, D. C. Code; Violation Section 2206, Title 22, D.C. Code; Viola- 
tion Section 502, Title 22, D. C. Code as charged on counts 2, 3; and 5 and 


the court having asked the defendant whether he has anything to|say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for a period of Forty (40) months to Ten (10) years on count 2; said 
sentence to run consecutively to the sentence imposed in criminal case 
55-61; One (1) year to Five (5) years on count 3; Forty (40) months to Ten 
(10) years on count 5; said sentences on counts 3 and 5 to run concurrently 
with the sentence imposed on count 2. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ G. L. Hart 
United States District Judge. 


[Filed June 9, 1961] 
ORDER 


Upon consideration of petitioner's application for leave to appeal 
without prepayment of costs and the affidavit in support thereof, filed May 
31,1961, and it appearing to the Court that an appeal would be) frivolous 
and not taken in good faith, it is this 8th day of June, 1961, 

ORDERED, That the application for leave to appeal without prepay- 
ment of costs be, and the same nereby is, denied. | 


/s/ G. L. Hart | 
Judge 
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[ Appeal noted November 18, 1961] 
NOTICE OF APPEAL 


Name and address of appellant -- George Williams, Jr., 1310 New 
Hampshire Ave., N. W., Washington, D. Cc. 

Name and address of appellant's attorney -- Mr. Eugene Roberson, 
5104 Brook St., N. E., Washington, D. C. 

Offense -- 22 D.C.C. 103 - 22 D.C.C. 505(B) - 22 D.C.C. 2206, 22 
D.C.C. 501 - 22 D.C.C. 502. 

Concise statement of judgment or order giving date, and any sentence -- 
40 months to 10 years. Found Guilty on 3 Counts 5-13-61. 

Name of institution where now confined, if not on bail -- District of 
Columbia Jail, 200 - 19th St., S.E., Washington, D.C. 

I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judg- 
ment. 


Date: May 22,1961 /s/ George Williams, Jr. 
Appellant 


[Filed November 17, 1961] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1961 


GEORGE WILLIAMS, JR., 
Petitioner, 


) 
) Misc. No. 1681 
v. District Court Criminal No. 216-61 
UNITED STATES OF AMERICA, ) No.16793 

Respondent. ) 
Before: Bazelon, Washington and Burger, Circuit Judges, in Chambers. 


ORDER 


Upon consideration of ,etitioner’s petition for leave to prosecute an 
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appeal without prepayment of costs, of the opposition thereto, and 


randum in support of the petition, it is 


the memo- 


ORDERED by the Court that the petition be granted and thatthe mo- 


tion for summary reversal contained in the memorandum in support thereof 


is denied, and it is 


FURTHER ORDERED by the Court that the joint appendix be prepared 


at the expense of the United States. 


Per Curiam, 


Dated: Nov 17 1961 


A true copy, 


Test: JOSEPH W. STEWART, Clerk, 
United States Court of Appeals 


for the District of Columbia Circuit, 


/s/ James N. Menendez 
Deputy Clerk. 
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BRIEF FOR APPELLANT 


Haeeeeee reece ena eee ccna n scarce cece emmancennane Nene ceanaan eee TE 


IN THE 
UNITED STATES COURT OF APPEALS. 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,793 


George Williams, Jr.,; Appellant, 
ve 


United States of America, Appellee. 
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APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


a 


mane 


United States Cot of Agpeais 
for tho District of Colsattia Cocalt Se Ss. FOLEY 


701 Union Trust Building 
on 
FRED JAN 29 162 Washington 5, D. C, 


Spb Sirol attorneys for Appel san ) 


Uippointed by this Court 
“ee COERK 


January 20, 1962 


STATEMENT OF QUESTIONS PRESENTED 


I. The first question is whether the failure of 
the police to present appellant for a preliminary hearing 
immediately after his arrest on a warrant violated Federal 
Rule of Criminal Procedure 5(a) on the facts of this case, 
so that the admission in evidence of incriminating 
statements obtained from appellant by police interrogation 


after the arrest was reversible error. 


II. The further question is whether the delay 
by the police in presenting appellant for a preliminary 
hearing in any event became unreasonable and violated 
Rule 5(a) by the time police had returned appellant to the 
scene of the crime, so that the admission in evi- 
dence of the incriminating statement the police obtained 
from appellant at that time was independently reversible 


error. 
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EBVrPOPecccccescccvcssccccesoccseesevens 


A. The legality of delay in 
presenting an arrested person 
for a preliminary hearing 
depends on the reasonable 
necessities of the situation 
and the purpose of the delay...... 


There were here no circum- 
stances that might legally 
justify the delay between 

arrest and presentment..cccesecece 


The purpose of the police in 
delaying presentment here was 
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confessions here may be 
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Unreasonable and Violated 
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JURISDICTIONAL STATEMENT 


TS 


Appellant, George Williams, Jr., was indicted 
March 27, 1961, on, among others, one count for assault 
a police officer with a dangerous weapon, one count for 
assault with a dangerous weapon and one count for theft 
of property of the District of Columbia, pursuant to 
Sections 505(b), 502 and 2206, respectively, of Title 22 
of the District of Columbia Code (1961 ed.)(JA of ts 

He was tried before a jury, found guilty on all 
three counts and on May 15, 1961, an order of judgment 
and commitment was entered (ga 50-S/). Appellant was giyen 
sentences of forty months to ten years on the first count, 
forty months to ten years on the second count and one to 
five years on the third count, the latter two sentences| to 
run concurrently with the first sentence (sAs?-S7/). Appellant 
4s now confined at Lorton Reformatory. 

An appeal to this Court was timely noted by 
appellant pursuant to Rule 37 of the Federal Rules of 


* 
Criminal Be ceuie and appellant moved in the Distri 


*/ Appellant lodged with the Clerk of the District Court a 
hotice of appeal in proper form, which the Clerk received on 
May 23, 1961(JA >2-), but returned to appellant on the ground 
that it was not accompanied by the statutory filing fee. On 
May 31 appellant filed in the District Court an application 

to proceed on appeal without prepayment of costs, containing 
sworn averments of pauperism, and attached to it the notice 

of appeal previously lodged with the Clerk on May 23 and 
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Court to prosecute the appeal in forma pauperis, which 
motion was denied by the District Court (JA 07. ). Ona 
petition for leave to appeal in forma pauperis filed in this 
Court, the appeal was allowed by order of this Court dated 
November 17, 1961 (JA $2°5>). 

Jurisdiction is conferred on this Court by United 
States Code, Tit. 28, § 1291 (Act of June 25, 1948, ch. 646, 
62 Stat. 929, as amended by Act of October 31, 1951, ch. 655, 
65 Stat. 726, and by Act of July 7, 1958, 72 Stat. 348). 


STATEMENT OF THE CASE 


Appellee'’s case in respect of such counts con- 
sisted substantially of the following evidence: 

The testimony of Detective Perkoski. -- Detective 
Perkoski testified, in material part, as follows: At 
approximately 12:10 a.m. on March 6, 1961, Detective Perkoski 
was at the intersection of 4th and 0 Streets, N. W. (CTA Fs 


G koapyay returned' by the Clerk to appellant as aforesaid 
JAX & ). The lodging of the notice of appeal with the Clerk 
of the District Court by appellant on May 23 was within the 
ten-day period required by the Rules and constituted a timely 
filing thereof. United States v. Brilliant, 274 F.2a 618 

(2a Cir. 1960), cert. denied 363 U.S. 806 (1960); Oddo v. 
United States, 1 R (2a Cir. 1949), cert. denied 

337 U.S. 943 i cat ef. Boykin v. Huff, 73 App._D.C. 378 


121 F.2g 865 194i ‘ ‘ Zz. gt. di 


oe a 


He heard a burglar alarm go off nearby at National Coin 


Company, 1309 New Jersey Avenue, and observed a man come 


out from behind the screen door of National Coin Company 


(JA q ). Almost immediately thereafter Perkoski took 
man, identified by Perkoski as appellant, in custody, 


the 


searched him and found a large screwdriver in his pocket 


(ga /O ). Perkoski took appellant to a police call-bo 
and called for a police wagon, whereupon appellant kno 
Perkoski unconscious, with what, if any, object Perkos 
not know (JA/é-//). Perkoski regained consciousness, t 


x 

cked 
ki did 
o find 


* 
appellant choking him and taking his loaded ee away from 


him. Perkoski backed off from sppellant as appellant 
the gun at .him (JA // ). 

Meanwhile, one Sergeant Young arrived on the 
and started to Perkoski's assistance. Appellant then 
away, but turned around and fired a shot at Young, wit 
effect. Young returned the shot, also without effect, 


appellant made good his escape (JA //-7-). 


pointed 


scene 
ran 
hout 


and 


*/ The gun belonged to the District of Columbia and had a 


Value of approximately $38 (JA );y-). 


= 4a. 


Later on March 6, and before appellant was 
reapprehended, Perkoski swore to a warrant of arrest before 
the United States Commissioner that named appellant as the 
man who had assaulted him (JA /3). 

The testimony of Detective-Sergeant Young. -- 
Detective-Sergeant Young testified, in material part, as 
follows: Sergeant Young, having been attracted by the 
sounding of the burglar alarm at National Coin Company, 
approached that Company's building and saw Perkoski and a 


man struggling, and saw the man knock Perkoski down and 


lean over him (JA Ih When the man fled, Young gave chase. 


The man entered the doorway of 1342 Fourth Street, N. W., 
turned around and fired a shot at Young, who returned the 
shot, both shots being without effect (S475. 35 Young could 
not identify the man, other than that he was a negro, about 
five feet four or five inches, wearing dark clothing (JA Me Vie 
The testimony of Detective Egbers. -- Detective 
Egbers testified, in material part, as follows: Acting 
under the warrant of arrest issued earlier in the morning 
of March 6 by Commissioner Sam Wertleb on complaint of 
Detective Perkoski, Detective Egbers arrested appellant 
at 10:15 a.m. on the ‘same day in a corridor outside Judge 
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Pine's Court in the United States Courthouse (sakk-18 ) 
Detective Egbers then walked appellant out of the Court 
house to the Safe Squad office at Police Headquarters, 
300 Indiana Avenue (JA 7%). They arrived at Police Head- 
quarters approximately ten minutes after the arrest, or at 
about 10:25 a.m. (JA /f ). No questioning of appellant by 
the police took place until appellant had been taken td 
Police Headquarters (JA /3 a7 
The testimony of Detective Hudlow. -- Detective 
Hudlow testified, in material part, as follows: Detective 


Hud@low was with Sergeant Young at the time the burglar |/alarm 


sounded at National Coin Company (sa/7). They split up to 


investigate from aifferent sides of the Company's building, 
and Hudlow went to the front of the building at 1309 New 

Jersey Avenue, N. W., and found that the front plate glass 
window had been broken (3a 7). Upon hearing a commotion, 


* pot aa testified that this was where he was arrested 
JA25726). 


a Detective Egbers testified that, after the arrest,| he was 
th appellant for approximately 3-1/2 hours: at Police Head-~ 
quarters; at the 400 block of Neal Place, N. W.; and_at 
National Coin Company, 1309 New Jersey Avenue (JA 35). He 
must also have been with appellant at the Second Precinct 
Stationhouse; investigation by appellant's counsel of the arrest 
records at that Station has disclosed that appellant was booked 
there by Detective Egbers. 
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he turned around and saw the flash and heard the sound of a 
single gunshot from a’ doorway on Fourth Street and saw the 
flash and heard the report of a single shot fired by 
Detective-Sergeant Young (JA 46), Hudlow was unable to 
identify the person who fired the shot from the doorway on 
Fourth Street (JA</ ). 

Between approximately 10:30 and 11:00 a.m. on 


March 6, Hudlow saw and interrogated appellant in the Safe 


Squad office at Police Headquarters aod fs During the 


morning of March 6, Hudlow, after telling appellant that 
anything he might say would be used against him later, inter- 
rogated appellant about the events that had happened earlier 
in the vicinity of the National Coin Company on New Jersey 
Avenue (JA22.). Appellant, Hudlow testified further, told 
him, as follows: Appellant had gone to the National Coin 
Company to break in, but while he was attempting to get in 
he set off the burglar alarm and he was arrested by Perkoski 
while attempting to flee (JA2 3). While in Perkoski's 
custody at a police call-box, appellant struck Perkoski, 
took his revolver from him, and, when he saw another person, 
later identified as Sergeant Young, coming toward him, he 
retreated to the doorway of 1342 Fourth Street, N. W. 
(JA222>). Appellant said he had been drinking and had no 
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knowledge of firing the gun at Sergeant Young, but knew 
that he had been shot at by Sergeant Young (JA23 ). 
Appellant stated that he had then gone to the second floor 
of 1342 Fourth Street, N. W., went out on a small balcony 
and dropped to the ground, from whence he went to a house 
in the neighborhood and hid under a porch (JA.23 ). 
Appellant said that he remained in hiding under the porch 
while policemen and police dogs were looking for him | 
(JA 2%). Appellant said that after waiting awhile under 
the porch until things quieted down he came. out, crossed a 
lot in the 400 block of Neal Place, N. W., and threw the gun 
away (JAQX»). | 
Appellant was asked by the police if he would take 
them to a lot on Neal Place and show them where he had| thrown 
the gun, and he said he would (JA +7 ). The police trans- 
ported appellant to Neal Place, N. W., where they sear¢hed 


unsuccessfully for the gun (JA ¥ ). After the search|for 


the gun at Neal Place, the police asked appellant whether 
he would go to the National Coin Company building on New 

Jersey Avenue and talk to somebody there, and he said that 
he would (5433-37). On arrival at the Company's office, 
Sergeant Young asked appellant, who was sitting with the 
police in a police car parked on the street in front of the 
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puilding, whether he would tell the manager of the Company 
what he had done, and appellant told the manager, who stood 
alongside of the car, that he had tried to break into the 


Company during the night (JA3->/). 


The foregoing testimony all went in without 
objection. However, after the verdict appellant's courte 


appointed trial counsel moved for a judgment of acquittal 
notwithstanding the verdict on the ground that the verdict 
was based on a confession obtained while appellant was being 
illegally detained (JA ). The Court denied the motion on 
the grounds that: 


"), The confession was made within an 
hour of arrest. 


"9, No objection is made until after the 
verdict.” (JA #9) 


Although not testified to by any of appellee's 
witnesses, it seems clear, as appellant testified (JA?)-28) 5 
that at one or more times after his second arrest on March 6, 
he was taken to the Second Precinct Stationhouse, because 
the arrest records of the Second Precinct show that appellant 
was booked there at 11:30 a.m. on March 6. See note **,.p. 5 


above. 


te 


The records of Commissioner Wertleb and an endorse- 
ment on the complaint sworn to by Detective Perkoski show 
that appellant was not brought before the Commissioner |for 
a@ preliminary hearing on the arrest until 3:07 p.m. on 
March 6, some five hours after his arrest (JA 2 er 

In his defense, appellant testified that at the 
time of the crime he was at a place removed from the scene 
of the crime, that he was not the man the police wanted, 
and that he told the police that he did not commit the 
erime (JAX, 26) > He testified that, while his sister lived 
at 1342 Fourth Street, N. W., he knew that she kept the 
door to the second floor, where she lived, "closed all) the 
time" (JA 30). He testified that, after his arrest and 
after he had been taken to Police Headquarters, he was 
interrogated by a number of policemen and asked to make 
oral, and to sign euitten statements admitting the| crime 
and various facts related thereto, but that he did not/ do 


A Appellant, however, testified that he was not brought 
efore Commissioner Wertleb until 5:30 p.m. on March 6|/(JAQ9 ). 


**#/ No written statement by appellant was sought to be 
ntroduced in evidence by appellee; nor was there any 
testimony by the several police witnesses that one 

was obtained or sought to be obtained. 
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SO (50.26.9193) =/ He testified that he was taken, after his 
arrest on the morning of March 6, to Police Headquarters, 
to Neal Place, to the ‘National Coin Company office and to 
the Second Precinct Stationhouse (JA2(2j). He testified 


that in the course of his interrogation he was beaten by 
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several police officers (sandata)) and was told by the 


officers interrogating him that, if he produced the gun, no 
charge would be placed against him (JAQ( ). He testified 
also that the interrogating police threatened his life if 
he did not tell them where the gun was (JA2-2) 

In rebuttal, Detective Hudlow testified that while 
appellant was at Police Headquarters he was not beaten or 
maltreated by any policeman (JA33). Similarly, Detective 
Egbers testified that "the whole time he was in our custody, 
we never touched him at all" (JA35~). None, however, of 
appellee's witnesses testified, or was asked to, with respect 
to the promises and threats to which appellant cenbetiod ee’ 


wi At one point, however, appellant appears to have testified 
at, after being beaten and as a result thereof, he had stated 
to the police that he had had the gun in question and that the 
gun was at his brother-in-law's (JA2P ). 


*x*/ At the conclusion of the Court's charge, the Assistant 
strict Attorney raised with the Court the question of whether 

the Court wanted to include in its charge an additional charge 

on the voluntariness of any statement made by appellant 

4 ). The Court indicated that it had no objection to 
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RULES AND STATUTES INVOLVED 


Federal Rules of Criminal Procedure, Rule 5(a): 


"Appearance before the Commissioner. 
An officer making an arrest under a warrant 
issued upon a complaint or any person making 
an arrest without a warrant shall take the 
arrested person without unnecessary delay 
before the nearest available commissioner or 
before any other nearby officer empowered to 
commit persons charged with offenses against 
the laws of the United States. ... 


District of Columbia Code, Title 4, § 138 (1961 ed.): 


"Any warrant for search or arrest, 
issued by any magistrate of the District, 
may be executed in any part of the District 
by any member of the police force, without 
any backing or indorsement of the warrant, 
and according to the terms thereof; and all 
provisions of law in relation to bail in the 
District shall apply to this chapter." 


Federal Rules of Criminal Procedure, Rule 52(b): 


"Plain Error. Plain errors or defects 
affecting substantial rights may be noticed 
although they were not brought to the 
attention of the court.' 


a7, (contd.) doing so, although it stated its doubts as 
whether such a charge would not be prejudicial to a 
defendant who denied making any incriminating statements 
(JA¥¢4sJ. Counsel for appellant Gees to such a charge 
baine made, and it was not made (Jays). 
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STATEMENT OF POINTS 


1. The conviction should be reversed because of 
the prejudicial admission in evidence of incriminating state- 
ments allegedly secured from appellant by police interrogation 
after his arrest, all of which statements, if they were 
obtained, were obtained during a period in which the police 
unlawfully delayed in presenting appellant for a preliminary 
hearing, in violation of Rule 5(a) of the Federal Rules of 


Criminal Procedure. 


SUMMARY OF ARGUMENT 


I. 

Under Rule 5(a) of the Federal Rules of Criminal 
Procedure (see also 4 D.C. Code § 138), the police are 
required, after arresting a person, to present him for 
preliminary hearing with all the speed that the reasonable 
necessities of the situation permit. Lawful delay does not 
include delay for the purpose of assisting the police in 
strengthening their trial case against the prisoner; on the 
contrary, delay merely for that purpose is unlawful. 


Mallory v. United States, 354 U.S. 449 (1957); Upshaw v. 
United States, 335 U.S. 410 (1948). 
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On the facts of this case the delay in the pre- 
sentment of appellant became unlawful the moment the police 
took him out of the United States Courthouse, where he was 
arrested, instead of taking him before the United States 
Commissioner, who had issued the arrest warrant and whose 
office was located in the very building where the arrest 
took place. | 

No lawful reason for the failure of the polic 
to do the latter can be suggested. Appellant had been | 
arrested on a warrant after the Commissioner issuing the 
warrant had determined that there was probable cause for 
arrest. The information on which the warrant had issued 
and on which the police had arrested appellant was not 
circumstantial; nor was it such as perhaps to excuse delay 


in presentment in order to permit the police to sort out 


appellant from one of a number of possible suspects. cf. 


Metoyer v. United States, 102 App. D.C. 62, 250 F.2d 30 
(1957); Heldeman v. United States, 104 App. D.C. 128, 259 
F.2d 943 (1958). The complaint on which the warrant was 
issued consisted of the sworn identification by Detective 
Perkoski of appellant as his assailant. At his arrest, 
appellant, while denying guilt, made no claim of alibi. 


There were, moreover, no physical obstacles to the immediate 


ae 


presentment of appellant; the arrest took place at 10:15 a.m. 
in the United States Courthouse on a business day. 

That the purpose of the police, from the moment 
of appellant's arrest, in delaying presentment was to 
strengthen the trial case against appellant by attempting 
to obtain incriminating admissions from him is demonstrated, 
not only by the foregoing facts, but by the subsequent 
delay in presenting him and by the actions of the police 
during such period, even after they had allegedly obtained 
a confession on al]. material points within one-half hour 
to an hour after his arrest. Not only did the police take 
appellant, after such alleged confession, to the scene of 
the crime--the National Coin Company building--and to the 
Second Precinct stationhouse, but they took him to the 
Coin Company for the purpose of having him make an incrimt- 
nating statement to one of the Company's personnel. That 
visit, occurring not only much later than the arrest but 
substantially later than the confession that allegedly had 
been obtained earlier, is explainable on no other ground 
than that it was made for the purpose of obtaining additional 
incriminating statements from appellant. Delay in pre- 


sentment for such purpose violates Rule 5(a) and was clearly 


unlawful on the facts of this case. 
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None of the alleged incriminating statements or 
admissions can be sustained as "threshhold" confessions. 
To qualify as a "threshhold" confession, with the consequence 
that such an incriminating statement is admissible in levi- 
dence, the statement must necessarily have been obtained 
within a period of lawful delay in presentment, which was 
not the case here. Cf. Lockley v. United States, 106 App. 
D.C. 163, 270 F.2d 915 (1959). 

All the alleged confessions and admissions having 


been obtained during a period of unlawful delay, their 


admission in evidence was error. 
Moreover, the error warrants, if it does not require, 
reversal of the convictions. It was "plain error" affecting 
"substantial rights." The alleged confessions and admissions 
by appellant were not merely cumulative, or otherwise 
evidentially insignificant, to an existing iron-clad case 
against him. Except for such confessions and admissions, 
appellee's case against appellant was dependent upon the 
identification of appellant by Detective Perkoski, an 
identification the accuracy of which was denied by appellant. 
Accordingly, not only is it possible that appellant "could 
have been prejudiced" by the admission in evidence of |such 
confessions and incriminating statements, but it is - 


TGs 


highly likely that such prejudice to appellant's defense 


did result. See Watson v. United States, 98 App. D.C. 221, 


227, 234 F.2d 42, 48 (1956). Despite the failure of 
appellant's assigned counsel to object to the admission in 
evidence of the alleged confessions and admissions, this 
Court has discretion under Criminal Rule 52(b) to correct 
the error in admission of evidence and, it is submitted, 


should do so, 


rT, 

Assuming, arguendo, that some delay in presenting 
appellant was lawfully permissible, the delay nevertheless 
became unlawful at. some time before he was presented for 
preliminary hearing to the Commissioner, five hours after 
arrest, That point was certainly reached by the time 
appellant was brought by the police to the National Coin 
Company building, where there was allegedly elicited from 
him the incriminating statement that he had attempted to 
break into the Coin Company premises the night before. 
Irrespective, therefore, of the admissibility of the other 
alleged confession secured by the police, it was inde- 
pendent error for the District Court to have admitted the 
alleged statement of appellant made at the National Coin 
Company building. 
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The admission of such statement, too, violat 
"substantial rights" of appellant, because it was not 
merely a cumulative piece of evidence, partially repetitive 
of admissions previously and~--it is now assumed, arguendo-- 
lawfully obtained. The circumstances under which the alleged 
statement was made were such as might well have caused the 
jury to be swayed by it, even if, as might well have been 
the case, the jury was unwilling to accept the police 


| 
testimony as to the prior confession. The admission in 


evidence of the incriminating statement at the Coin Company 
was, therefore, error that constitutes grounds for reversal 
independently of the other grounds that are urged by | 
appellant. Ginoza v. United States, 279 F.2d 616, 621-622 
(9th Cir. 1960). 


i 


The Failure of the Police to Present Appellant 
or a prelimina 


im 
Thorintnsting Statements Obtained trom Appellant 


by Police Interrogation Arter the Arrest Was 
eversi dle ToLr. 


It is appellant's first position that, on the facts 
of this case as stated above (but for purpose of this appeal 


disregarding entirely the testimony of appellant): the delay 


by the police in presenting appellant for a preliminary 
hearing became illegal immediately when they took him from 
the United States Courthouse where he was arrested on a 
warrant and brought him to Police Headquarters for interro- 
gation; the continued delay in presentment was unlawful 
throughout appellant's entire subsequent detention before 
he was brought before the Commissioner some five hours 
later; all the incriminating statements of appellant ad- 
mitted in evidence were obtained during the period of 
unlawful delay; accordingly, the admission of the incrimi- 


nating statements in evidence was reversible error. 
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The legality of delay in presenting an 
arrested person for a preliminary hearing 
depends on the reasonable necessities of 


the situation and the purpose of the delay. 
Rule 5(a) of the Federal Rules of Criminal Pro- 
cedure requires that the police present an arrested person 
“without unnecessary delay" before a judicial officer for a 
preliminary hearing. As was made clear in Mallory v. United 


States, 354 U.S. 449 (1957), and in its parent and progeny 


cases, the duration of the period of detention by the police 
prior to a preliminary hearing--whether long or short--is, 
while relevant, not alone determinative of whether there 

has been "unnecessary delay" in violation of Rule 5(a)). 
The cases teach, rather, that whether the delay in pre- 
sentment of an arrested person before a proper judicial 
officer is lawful depends on the reasonable necessities of 
the situation and on the purpose of the police in delaying 
presentment. Id. at pp. 454-455, See also, e.g., Porter v. 
United States, 103 App. D.C. 385, 258 F.2d 685 (1958),) cert. 
denied, 360 U.S. 906 (magistrate unavailable); Metoyer v. 
United States, 102 App. D.C. 62, 250 F.2d 30 (1957) 
(threshhold confession, verification of suspect). It 
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would seem that the requirement of 4 D.C. Code § 138 
may be, if anything, more sities 

Appellee has, in substance, argued in its 
Opposition to the Petition for Leave to Appeal (at p. 3), 
that appellant's detention was not illegal because he was 
held until the preliminary hearing under authority of the 
arrest warrant and sufficient grounds existed for the 
4ssuance of the warrant. However, the fact that an arrest 
may be lawful, as it was here, is irrelevant to the issue 
of whether, at some time between even a lawful arrest and 
subsequent presentment for preliminary hearing, delay by 
the police in presenting the arrested person may become 
unlawful under Rule 5(a). The very terms of Rules 5(b) 
and (c) indicate that the purpose of the preliminary hearing 
is to enable a judicial officer to inform the arrested per- 
son of his rights--including the right to remain silent and 
to retain counsel--~and to secure a speedy judicial determi- 
nation of the validity of the grounds upon which the arrest 


*/ Section 138 seemingly imposes an even more rigorous 
standard of immediacy of presentment. It provides that, 
when, aS here, arrest is made under a warrant, the warrant 
must be executed according to the terms thereof. The warrant 
of arrest under which appellant was arrested directed that 
when arrested, he be brought "forthwith" before "the nearest 
available commissioner" (JA 3 ). 
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was made. See Trilling v. United States, 104 App. D.C. 159, 
173, 260 F.2d 677, 685, 690-691 (1958) (concurring opinion). 
The necessity for these judicial protections does not vary 
depending upon whether the arrest itself has been aad with 
or without a warrant. Appellee's theory, moreover, would 
have the remarkable effect of permitting the police to delay 
a preliminary hearing indefinitely, and to interrogate an 
arrested person as long as they wish, if the arrest happens 
to have been made on a warrant. Plainly, the legality of 


the arrest has nothing to do with, and could not make lawful, 


an unreasonable delay in presentment, whether the arrest be 


made with or without a warrant. 


B. There were here no circumstances that 
might legally justify the delay between 
arrest and presentment. 

As to the necessities of the situation and whether 

there were any circumstances that might legally justify a 
delay between the arrest and presentment, it is clear} that 
there were none that would excuse, let alone require, delay 
in presenting appellant for preliminary hearing immediately 
after his arrest. 


Appellant was arrested under a warrant of arrest 


issued by Commissioner Wertleb upon the sworn complaint of 
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Detective Perkoski, who positively identified appellant as 


his assailant (JAl-})3). Thus it could not be contended that 


there was any practical necessity for the police to deter- 
mine by their own interrogation whether there was probable 
cause for the arrest--even if such necessity were legally 
relevant--because, as appellee has conceded (Opposition to 
Petition for Leave to Appeal, at p. 3), probable cause for 
the arrest existed at the time the Commissioner issued the 
warrant. Indeed, probable cause for the arrest had been 
determined by the Commissioner at that time. See Rule 4 
of the Federal Rules of Criminal Procedure. 

Nor was there any necessity for the sort of 
"checking" by the police that is sometimes justified prior 
to presentment for preliminary hearing to sort out one from 
a number of possible suspects or to investigate an alibi 
given by the person arrested. Upon his arrest, appellant, 
while denying guilt,' made no claim of alibi; nor was the 
information upon which he was arrested purely circumstantial. 
The sworn complaint of Detective Perkoski, which identified 
appellant as his assailant, was sufficient to warrant holding 
appellant for a preliminary hearing, and the delay in pre- 
sentment was, therefore, legally inexcusable. Compare, e.g., 


Mallory v. United States, supra, at p. 455; Heideman v. 


~i03 & 
United States, 104 App. D.C. 128, 259 F.2d 943, 945-946 
(1958); Metoyer v. United States, 102 App. D.C. 62, 250 
F.2d 30 (1957). 
There were, moreover, no physical obstacles whate- 
ever to bringing appellant before a judicial officer 
immediately after he was arrested. The arrest occurred 
in this very Courthouse at 10:15 a.m. on a business day 
(gaf-i8). Merely to leave this building with appellant on 
their way to Police Headquarters where the interrogation 
was to begin, the arresting officers had to pass within a 
few seconds! walk of the office of the same judicial officer 
who had issued the arrest warrant--Commissioner Wertleb. 
This significant fact underscores the gross violation of 
Rule 5(a) that took place in this case. 


C. The purpose of the police in delaying 
presentment here was plainly to obtain 


incriminating admissions by appellant. 
Te short of the matter is that the failure of the 


police immediately to present appellant for a preliminary 
hearing in compliance with the command of the warrant of 

arrest and the requirements of Rule 5(a) can be reasonably 
attributed only to the desire of the police to obtain /from 


appellant--while he was still in their uncontrolled custody 


and before he had received the judicial warnings and safeguards 
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that the law provides for his protection at a preliminary 
hearing--incriminating edmissions and information to 
strengthen their trial case against him. Significantly, 

that case depended, at the time of arrest, solely on 
identification of appellant by Detective Perkoski, the police 
officer who had been struck and hospitalized by the person 
whom he had sought to arrest the night pefore. 

That the police purpose was to extract a con- 
fession from appellant in order to sustain Perkoski's 
testimony is demonstrated not only by the action of the 
police in deliberately by-passing the Commissioner's office, 
but by the conduct of the officers after appellant's arrest. 

Interrogation of appellant began upon arrival of 
the arresting officers and appellant at Police Headquarters. 
Although the trial transcript is not crystal clear on the 
point, it appears that, as appellee has already admitted 
(see Opposition to Petition for Leave to Appeal, at p. 3), 
all material elements of appellant's alleged confession were 
obtained by police in the Safe Squad office of me 
Headquarters within one hour after the arrest (JA/E,A ); 
and probably even by 11:00 a.m., one-half hour after 


appellant's having been brought to the Safe Squad office 


(JA 2/ ). The police nevertheless continued to detain 
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appellant and to delay bringing him before the Commissioner 
for four more hours (JA35,%), during which it is apparent 
that the process of interrogation continued. 
After leaving Police Headquarters, the interro- 
gating police took appellant to Neal Place to look for) 
Detective Perkoski's gun. After leaving Neal Place, the 
police took appellant to the National Coin Company building, 
and at some time either before or after such trips, or|both, 
took appellant to the Second Precinct Stationhouse, where 
he was booked. The object, of course, of the trip to | 
Neal Place was to attempt to recover the gun--which would 
also have served as corroborative evidence against appellant. 


But the purpose of the police at all times obviously was to 


obtain incriminating statements from appellant--witness, 


particularly, the trip to the National Coin Company building 
after the unsuccessful search for the gun. There the police 
asked appellant to, and he allegedly did, make an incrimi- 
nating statement to one of the Company's personnel to the 
effect that he had tried to break into their building the 
preceding night (JA33-3%). That visit could have had no 
other purpose than to obtain further incriminating state- 
ments from appellant under circumstances to the significance 


of which we will later advert. See pp. 36-37 below. 
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Prom such total conduct of the police during 
the period of appellant's detention, the inference is 
compelled that the delay in presenting him to the 
Commissioner was, from the outset, for the purpose of 
obtaining incriminating statements from appellant. 

Such is well within the kind of police conduct 
that Rule 5(a) and the Mallory line of cases, and, it would 
seem, Section 4-138 of the District Code, is intended to 


proseribe. As taught by Mallory, the person arrested "is 


not to be taken to police headquarters in order to carry 
out a process of inquiry that lends itself, even if not so 
designed, to eliciting damaging statements to support the 
arrest and ultimately his guilt." 354 U.S. at p. 454. 
Such proscription is, of course, doubly imperative when the 
detention and interrogation are, as here, clearly intended 
and designed to obtain such a result. E.g., Goldsmith v. 
United States, 107 App. D.C. 305, 314, 277 F.2d 335, 
344 (1960); Watson v. United States, 101 App. D.C. 350, 
352-3, 249 F.2d 106, 108-9 (1957); Trilling v. United 
States, 104 App. D.C. 159, 165, 260 F.2d 677, 683 (1958). 
We submit that whatever dispute there may be over 
the application of the Mallory rule in other decisions and 


in other contexts, there is no basis for any substantial 
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dispute here. The situation in this case cannot be described 
such as that in Trilling, supra, where one member of the 
Court (Judge Prettyman) declared that "there was not a 
shred of evidence" that the presentment was delayed "ah 
order to extract a confession" (260 U.S. at p. 706). That 
the purpose of the police in delaying presentment here| was 

to interrogate appellant in order to induce confessions is 

plain. The delay in presentment therefore violated Rule 5(a), 


and the confessions were erroneously admitted in evidence. 


D. The “threshhold" confession decisions 
provide no basis upon which the con- 


fessions here may be upheld. 

In its Opposition to the Petition for Leave to 
Appeal (at p. 3), appellee sought to sustain the admissibility 
of the confessions the police secured from appellant by 
relying upon the so-called "threshhold" confession cases. 
These decisions, such as Lockley v. United States, 106) App. 
D.C. 163, 270 F.2d 915 (1959), and United States v. Mitchell, 
322 U.S. 65 (ag) ,-/ involve situations in which an accused 


ss See also Perry v. United States, 102 App. D.C. 315,| 253 
.2d 337 (1957), cert. denied, 356 U.S. 941 (1958); Metoyer v. 
United States, 102 App. D.c. 62, 250 F.2d 30 (1957). 
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makes an incriminating statement as to his connection with 
the crime almost simultaneously with his arrest. They 
do not control the situation here. 

The "“threshhold" confession decisions do not, of 
course, alter the general rule that is to be applied in 
determining whether the delay in presentment in any 
particular case is lawful or unlawful under Rule 5(a). 
Those cases do not stand for the proposition that the 
brevity of the time between the arrest and the obtaining 
of a confession establishes, in itself, the legality of 
the delay up to that point; rather, they proceed on the 


premise that the "threshhold" confession in each case 


was obtained at a time and under circumstances in which 

Rule 5(a) was not being violated. Thus a reading of the 
decisions referred to by appellant (Lockley and Mitchell, 
supra) discloses that the confessions there in dispute had 
been secured in such'a short time and under such circum- 
stances after the arrest that it would have been physically 
impossible for the police to have presented the arrested 
person for a preliminary hearing before he confessed. Indeed, 
the real issue in both cases was not the lawfulness of the 
delay prior to and during the time that the confessions 

were made, but of the delay in presentment subsequent to the 


making of the confessions. 
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Moreover, the "threshhold" confession cases ;them- 
selves suggest that factors in addition to the brevity of 
the time between the arrest and the making of the confession 
are to be considered in determining whether there has been 
an unlawful delay in presentment. Thus in Lockley v. 
United States, supra, where the defendant was arrested 
apparently without a warrant in his own room at 4:30 a.m. 


and an oral confession was obtained there within 15 


minutes, the Court took note of the fact that the arrest 


was made at a time when no judicial officer was available 
to hold a preliminary hearing (270 F.2d at pp. 919-920). 

In Mitchell v. United States, supra, the Supreme Court was 
influenced in upholding the admissibility of the confession 
by the fact that the arrest had been made at 7 p.m. in the 
evening, and that the defendant had confessed within 4 few 
minutes--in a "spontaneous cooperation and concession jof 
guilt"--after he had been properly brought to the Police 
Station for "booking" (322 U.S. at pp. 69-70). In neither 
the Lockley nor the Mitchell case was there any evidence, 
such as is available here, which established a deliberate 
delay in presenting the accused for a preliminary hearing 
solely in order to afford the police an opportunity toa 


extract confessions. 
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By contrast, where the unlawfulness of the police 
purpose and the lack of the necessity for delay is evident, 
the fact that a confession was secured within minutes after 


the police interrogation was begun has not saved it from 


being held inadmissible under Rule 5(a). In Ginoza v. United 


States, 279 F.2d 616 (9th Cir. 1960), the Court of Appeals 
for the Ninth Circuit was confronted with one confession 
obtained some 30 minutes after an arrest that had been 
made during business hours. The Court coneluded, from all 
the facts, that the delay "was designed primarily for the 
purpose of enabling the officers to secure or obtain the 
first oral confession", and that the confession was "not 
spontaneous" but was "the product of intensive interrogation 
in private, surrounded only by law enforcement officers". 
Id. at p. 621. 

The Ginoza case, which is of particular relevance 
here, highlights the general principle to be drawn from all 
the decisions interpreting Rule 5(a). The period of time 
that passes between the arrest and the confession is merely 
one of a number of relevant facts. There must always be 
taken into account the police purpose in delaying present- 
ment, the circumstances surrounding the arrest, and the 


time at which the arrest is made as it may bear upon the 
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availability of a judicial officer. All of these con- 
siderations, taken together, determine whether the delay 
in presentment was necessary or unnecessary under Rule 5(a). 
Ginoza thus also makes clear that appellee's 
reliance upon the "threshhold" confession cases is, in jthe 
circumstances of this case, wholly misplaced. Appellant 
here, like the accused in the Ginoza case but unlike the 
defendant in Mitchell, supra, gave no "spontaneous" con- 
fession. Before any incriminating statements were 
obtained from appellant, it was necessary for the police 
literally to side-step the Commissioner's office to bring 
appellant to Police Headquarters in order to interrogate 
him there (JA/7J). It was also necessary for the police 
thereafter to continue to avoid the Commissioner's office 
so that appellant could be interrogated again at the edan 
Company building in order to obtain the further incriminating 
statement (JA33-37). All of these events, moreover, occurred 
in the course of an ordinary business day, and not when a 
judicial officer was unavailable, as in the Lockley and 
Mitchell cases. On these facts, the unlawful purpose of 
the police in deliberately delaying presentment is patent, 
and the incriminating statements made by appellant during 


such delay cannot be saved from being inadmissible in evidence 
| 


on the theory that they were made almost simultaneously 


with his arrest. 


SO 


E. The admission of the confessions in 

evidence affected substantial rights 
of appellant. 

Appellee has previously argued that the receipt 
in evidence of the alleged confessions could not have 
affected "substantial rights" because there was sufficient 
other evidence to warrant a conviction (Opposition to 
Appellant's Motion to Obtain Transcript, at pp. 3-4). The 
test of whether legal prejudice and whether "substantial 
rights" are affected is not, however, whether the other 
evidence is sufficient to support a conviction; rather, the 
4ssue is whether the accused "could have been prejudiced" 


by the introduction of the illegal evidence. Watson v. 


United States, 98 App. D.C. 221, 227, 234 F.2d 42, 48 (1956). 
See also Fiswick v. United States, 329 U.S. 211, 217-218 
(1946); Kotteakos v. United States, 328 U.S. 750, 765 


(1946). In the light of the fact that, except for the 
alleged confessions, appellee's case against appellant was 
completely dependent on Detective Perkoski's identification 
of appellant (the accuracy of which identification was 
denied by appellant), there would seem to be no basis to 
doubt the possibility, indeed the likelihood, of prejudice 
to appellant resulting from the admission of the confession 


testimony. Such alleged confessions were certainly not 
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merely cumulative to an dron-clad case; nor were they 
otherwise evidentially insignificant. Cf. Goldsmith v. 
United States, supra. 
Although no objection was offered by appellant's 
trial counsel to the admission in evidence of any of the 
alleged statements made by appellant to the police, counsel 
did move for a judgment of acquittal notwithstanding the 
verdict on the ground that the verdict was based on the 
alleged statements of appellant obtained while he was 
being illegally detained (JA Y¥f). While, as appelleé has 
previously argued, appellant's failure to object to such 
testimony until after the verdict was technically late 
and, if sustained, would have had the practical effect of 
rendering the trial futile, this Court nevertheless has 
ample discretion under Rule 52(b) of the Federal Criminal 
Rules to reverse this conviction, despite the lack of 
objection at the time the confessions were troduced! ax 
evidence. 
There would seem to be more reason to exercise 
such discretion in a case where, as here, the accused| is 
indigent and has no voice in the selection of counsel 


assigned to him, than when the accused retains his own 


counsel (JA A ). Moreover, the prophylactic effect on 
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police conduct provided by the Mallory line of decisions 
reflects a judicial policy to curb unlawful police pro- 
cedure through control of the admission of evidence in 
the federal courts. Implementation of that policy ought 
not to depend on whether assigned counsel makes timely 
objection to the admission of evidence obtained in vio- 
lation of Rule 5(a), particularly in a case in which 
there appears to be serious question whether the accused 
could have been convicted absent his own incriminating 


statements. 


II. The Delay in Presenti Appellant for a 
Preliminary Hearing Clearly Became Un- 


reasonabie an iolated Hule a) by the 
me tne Police Had ke ed Appellant to 
e Scene 0 e Crime an e A ssion 


in Evidence of the Incriminating State-— 

ment Secured from Appellant at nat Time 

Was Independently Reversible Error. 

Assuming, arguendo, that the failure of the police 

to present appellant for a preliminary hearing immediately 
after his arrest was lawful and that unlawful delay did not 
commence immediately after the police took appellant from 
the United States Courthouse, the delay clearly became 
unreasonable and unlawful at some time before appellant 
was presented for the preliminary hearing. That point was 
reached, we submit, at the very latest before appellant 
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was taken to the National Coin Company pbuilding, where 
he was interrogated further by the police in the prese 
of an employee of the Company and there was elicited f 
him the statement that he had tried to break into the 
Coin Company's premises the preceding night. 
Certainly there can be no claim by appellee 
that this later incriminating statement may be characterized 
as a "threshhola" confession. From the narrative by the 
police witnesses of their peripatetic interrogation of 
appellant, it 1s evident that the alleged admission must 
have occurred much later than the arrest, indeed considerably 
later than the detailed confession allegedly secured from 
appellant at Police Headquarters. Moreover, as to the 
second confession, apart from the passage of an unreasonable 


length of time after the arrest, there is the matter of 


police purpose and intent. What purpose could reasonably 


have been expected to be served by taking appellant to the 
National Coin Company to talk to one of its personnel, 
other than the purpose of obtaining an additional incrimi- 
nating admission? 
The admission in evidence of the second incrimi- 
nating statement obtained from appellant was, therefore, 


error, 
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The error is no less material because, a8 we 
now assume arguendo, the preceding confession had been 
legally obtained and had been properly admitted in evi- 
dence. The alleged statement by appellant made at the 
National Coin Company building has a greater significance 
than a mere, partial’ reiteration of statements previously 
made. A confession made under the circumstances surrounding 
that admission of guilt is far less susceptible to a claim 
that it was not made voluntarily, than a statement obtained 
by police at Police Headquarters. The alleged statement 
at the Coin Company building was made in broad daylight, 
in a police car on a public street and in public view, 


and in the presence of a person unconnected with the 


police (TA/0.749 « Such circumstances offer far less possi- 


bilities of an in terrorem effect than when a statement is 
secured by the police in the bowels of the police station 
and under circumstances in which there 1s no possibility of 
restraint upon the police than that which they choose to 
exercise themselves. The jury could, therefore, well have 
heard with skepticism the police testimony concerning the 
admissions said to have been made by appellant to the police 
at Police Headquarters but have been impressed by a state- 
ment made by appellant at the Coin Company building under 


the circumstances described above. 


OF ses 


It has been held that the receipt in evidenc 
a confession obtained during a later period of illegal 
detention is reversible error, even though it is repetitive 
of another confession, also admitted in evidence, obtained 
at an earlier time when the detention might be considered 
to have been lawful. As was said in Ginoza v. United States, 
279 F.2d 616 (9th Cir. 1960), where the Court reversed the 
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conviction on the ground that a second confession, in 
addition to the one we have referred to above (p. 30), 
obtained in violation of Rule 5(a): 

"we cannot read the jurors! minds and 

do not know what testimony they believed 

or disbelieved. For all we know, the 

jury, except for the ‘cumulative! testi- 

mony, might have concluded that the initial 

admission was unreliable in view of the 

circumstances under which it was given. 

They could hardly reach that conclusion 

after the ‘cumulative! evidence came in. 

Thus the latter may have been a sub- 

stantial factor in obtaining the verdict 

of guilty on Count III." Id. at pp. 621- 

622. 
See also Watson v. United States, 98 App. D.C. 221, 225-227, 
234 F.2d 42a, 47-48 (1956). 

In short, the admission in evidence of appellant's 
alleged statement at the National Coin Company building was 


error warranting reversal of the conviction. The admission 


| 
of that statement constitutes a ground for reversal inde- 


pendently of whether there was error in the admission of the 


statements allegedly made by appellant to the arresting 
officers before being taken by them to the National Coin 


Company building. 


For the 
conviction should 


a new trial. 


January 20, 1962 
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CONCLUSION 


foregoing reasons the judgment of 


be reversed and the cause remanded for 
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QUESTIONS PRESENTED 


Where the facts disclose that appellant was arrested at 10:15 
AM., taken to police headquarters, warned of his rights, and 
questioned from 10:30 A.M. to 11:00 A.M.; that during this 
time he fully acknowledged guilt of the offenses charged and 
subsequently assisted the police in verifying his story; and that 
he was presented to the U.S. Commissioner for a preliminary 
hearing at 3:07 P.M. on the same day; in the opinion of the 
appellee the following questions are presented: 

1. Was testimony of appellant’s oral statements properly 
received in evidence at trial where no objection was made to 
the introduction, no hearing out of the jury’s presence re- 
quested, and an instruction on voluntariness expressly objected 
to by appellant? 

2. Should this Court, pursuant to Rule 52(b) F.R. Crim. P., 
notice appellant’s belated contention as to admissibility under 
the aforesaid circumstances? 

3. Is the testimony otherwise admissible? 

@) 


Summary of argument. 
Argument: 
Appellant’s oral statements were properly received in evidence... 
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COUNTERSTATEMENT OF THE CASE 


On March 27, 1961, appellant was charged in a 6 count in- 
dictment with violations of 22 DCC 103 (Attempted house- 
breaking); 22 DCC 505(b) (Assault on a Police Officer with 
dangerous weapon) ; 22 DCC 2206 (Larceny from the District 
of Columbia); 22 DCC 501 (Assault with intent to kill) ; 22 
DCC 502 (Assault with a dangerous weapon). On April 3, 
1961, he was arraigned and entered a plea of not guilty to the 
indictment. On April 20, 1961 trial was commenced and on 
April 21, 1961 he was found guilty on Counts 2, 3 and 5 and 
not guilty on counts 1 and 4. On May 15, 1961 appellant was 
sentenced to a term of imprisonment for a total period of 40 
months to 10 years. On November 17, 1961 this Court granted 
appellant’s petition for leave to appeal in forma pauperis. 
This appeal followed. 

Trial 

On March 6, 1961 at about 12:10 A.M., Detective Henry R. 

Perkoski while driving his private automobile East on O &t. 


(1) 
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near 4th St. N.W. (JA. 8) heard the burglar alarm sound 
at the National Coin Company, 1309 New Jersey Ave., N.W. 
He saw appellant come out from behind a screen door at those 
premises (J.A. 9), and arrested him (J.A. 10). After searching 
him, the officer then took hold of appellant’s belt, and ordered 
him to go down to the call box at 4th and O Sts., N.W. (J.A. 
10). After arriving at the call box, appellant struck the officer 
in the eye, jumped on him, and forcibly took his service re- 
volver from its holster and shouted “Come on if you want it; 
come on and get it.” He pointed the officer’s own service re- 
volver at him during this statement (J.A. 10, 11). Perkoski 
noticed another officer, Sergeant Young coming across New 
Jersey Ave., and called to him to look out because appellant 
had his (Perkoski’s) gun. Appellant then ran across 4th St., 
stood in front of the door to 1342 4th St., N.W., and fired @ 
shot at Sgt. Young (JA. 11). Sgt. Young returned the 
shot to appellant but neither shot took effect (J.A. 11, 12). 
Perkoski then went to his cruiser and called for help while Sgt. 
Young attempted to follow appellant who escaped. On March 
6, 1961, Perkoski swore to a warrant for appellant’s arrest 
(J.A. 13). 

Sgt. Young corroborated Perkoski as to the events of the 
early morning hours of March 6, 1961 in that he heard the 
alarm at 1309 New Jersey Ave., N.W., and saw appellant on 
top of Perkoski leaning forward with his hand out but was 
unable to identify what he had in his hand (J.A. 14). He also 
verified that appellant ran to 1342 4th St., N.W. and fired a 
shot at this officer. Young then stated that he returned the 
shot and followed appellant into 1342 4th St., N.W. but was 
unable to locate him (J.A. 15). Prior to the exchange of shots 
Perkoski shouted in appellant’s presence, “T’m a policeman 
and he has my gun.” Young then replied, “I know you are @ 
policeman and so am 1 

At about 10:15 A.M. on March 6, 1961, Detective Fred D. 
Egbers arrested appellant with the aforesaid warrant and took 
him to the Safe Squad Office in Police Headquarters at 300 
Indiana Ave., N.W. arriving there at approximately 10:30 
AM. (J.A. 18). He stated that appellant was not questioned 
prior to arrival at the Safe Squad. 
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Detective Robert M. Hudlow also corroborated the events 
of the early hours of March 6, 1961 and stated that he and 
Sgt. Young were in the cruiser proceeding to Washington 
Hospital Center when they heard the alarm go off in the 
building at 1309 New Jersey Ave., N.W. (J.A.19). He said 
‘that both he and Young got out of the cruiser to investigate 
and that he saw that the front plate glass window of 1309 New 
Jersey Ave., N.W. had been broken out. He testified substan- 
tially the same as to the fight between Perkoski and appellant, 
the exchange of shots, and that Perkoski’s eye was swollen and 
turning black. At 10:30 A.M. this witness was in the Safe 
Squad at Police Headquarters when the appellant was brought 
in by Det. Egbers (J.A. 21). At this time, appellant was 
warned that anything he might say would be used against 
him at a later day (J.A. 22). Hudlow questioned the appellant 
from 10:30 to 11:00 A.M. and he admitted trying to break in 
to the National Coin Co., that the alarm went off, that he was 
then arrested by Perkoski, that he struck Perkoski, removed 
his revolver, did not remember shooting at Young but did 
remember being shot at, and that he then went to the second 
floor of the 1342 4th St., N.W. address and jumped off-a bal- 
cony, and ran and hid under a porch at O St. (J.A. 22, 23). 
This officer testified that appellant was not threatened, abused, 
or promised anything in return for the confession. Appellant 
further admitted that he ran from the porch after things had 
quieted down and then threw Perkoski’s gun away on Neal 
Place, N.W. No objection was made at trial to any of the 
Government’s testimony concerning appellant’s oral confes- 
sions and no instructions were requested on voluntariness. 
Thereafter appellant proceeded voluntarily with the police 
to the 400 block of Neal Street where an unsuccessful search 
for the gun was made. 

Scott Smith, Sales manager of National Coin Machine Co., 
Inc. testified that about 8:30 A.M. on March 6, 1961 when he 
arrived at 1309 New Jersey Ave., he noticed the plate glass 
window in one of the front doors of the building was broken. 
He further stated that nothing was taken from within and 
also that an alarm system was in effect during the early hours 
of March 6, 1961 (J.A. 7,8). 
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The prosecution rested its case and the Court denied appel- 
Jant’s motion for judgment of acquittal. 

Appellant testified* that he was arrested on March: 6, 1961 
in the hallway of Judge Pine’s Courtroom in the District Court 
and that he was taken to Police Headquarters where he was 
threatened and beaten in an effort to make him confess to 
the incidents of that morning at 4th. & O Sts., N.W. (J.A. 26, 
67). He denied making a confession as well as a complete 
denial of the charges. In addition, his defense was alibi in 
that he was not in the vicinity of New Jersey and O on the 
night in question (J.A. 25). He further alleged that he was 
forced to go back to the National Coin Company with the 
police and that he was not taken before the U.S. Commission- 
er’s until 5:30 P.M. that afternoon (J.A. 28). On cross-exam- 
ination he admitted that his sister lived at 1342 4th St., N.W. 
on the night in question. He also admitted to a number of 
prior criminal convictions for armed robbery, petty larceny, 
and unlawful entry (Tr. 86-88). 


Rebuttal 


Detéctive Hudlow and Egbers denied that appellant was 
in any way beaten, threatened, coerced, or promised anything 
to make his confession. They testified that they were in ap- 
pellant’s presence at all times while he was being questioned 
&t the Safe Squad and that he voluntarily accompanied them 
to Neal Place to search for the gun and to 1309 New Jersey 
Ave., N.W. where he told the manager of the National Coin 
Machine €o., that he had broken in to that building earlier 
that morning. Det. Egbers further indicated that the total 
elapsed time that appellant was in his presence both at the 
Safe Squad and at the Neal Place, and New Jersey Ave. ad- 
dresses was approximately 314 hours? (J.A. 33-35). 


1 Prior to appellant taking the stand, he was fully warned by his attor- 
néy and the conrt out of the jary’s presence that he did not have to take 
the stand and that if he did his prior convictions could be used against 
him. Appellant insisted on testifying. 

2 The record ts vague as to when appellant and the police arrived at 
Neat Place or at the National Coin Company. Since appellant aid not 
ebject to the confessions being introduced in evidence there was no hear- 
ing out of the presence of the jury where these facts could have been 
elicited. 
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- At the close of all the.evidence appellant’s attorney submit- 
ted no special instructions but objected to a charge by the 
Court on the voluntariness of the confession.’ The Court did 
not charge on that aspect but did define the elements of the 
various counts of the indictment, and instructed on credibility, 
reasonable doubt, presumption of innocence and the other 
prescribed instructions (J.A. 35-48). Count Six of the indict- 
ment was dismissed by the Government. 

Appellant made no objections to the Court’s charge and the 
jury returned a verdict of guilty on Counts 2, 3.and 5; not 
guilty on Counts 1 and 4. 
' After the verdict was received appellant then moved for 
judgment of acquittal n.o.v. on the grounds that the confession 
was illegally obtained in violation of the Mallory rule (J.A. 
48). The Court denied this motion on the basis that: 
~ 1. The Confession was made within an hour of arrest. ‘ 

2. No objection was made until after the verdict. 

This appeal followed. 


STATUTES AND RULES INVOLVED 


Title 22, Section 505, D.C., Code. Assault on member of police 


force. 

(a) Whoever without justifiable and excusable cause, as- 
saults, resists, opposes, impedes, intimidates, or interferes with 
any officer or member of any police force operating in the Dis- 
trict of Columbia while engaged in or on account of the per- 
formance of his official duties, shall be fined not more than 
$5000 or imprisoned not more than five years or both. 

- (b) Whoever in the commission of any such acts uses a 

deadly or dangerous weapon shall be imprisoned not more than 

ten years. 

Title 22, Section 2206, D.C. Code. Stealing property of Dis- 
trict of Columbia. 

Whoever shall embezzle, steal, or purloin any money, prop- 
erty, or writing, the.property of the District of Columbia, shall 
suffer imprisonment for not exceeding five years, or be fined 
not more than five thousand dollars, or both. 


"The prosecutor had suggested a charge on this score. 
629617—62——2 
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Title 22, Section 502, D.C. Code. Assault with intent to com- 
mit mayhem or with dangerous weapon. minds 
Every person convicted of an assault with iritent to commit 
mayhem, or of an assault with a dangerous weapon, shalt be 
seritenced to iraprisonment for not more than ten years. ~~ 


. Rules. 


Rule5, Federal Rules of Criminal Procedure. 
ore the Commissioner. An, officer make 
arrant issued upon & complaint or: apy 
i nt take the 


powered to 
laws of the 


his right, to 

examination. 

not required to 

made. by him may 

shall allow the. defendant.r 

consult, counsel and shall admi 

vided in these rules. 

Rule 52, Federal Rules of Criminal:Procedure. 

(a): Harmless Error. Any error, defect, irregularity: of -var- 
sanoo which does not affect substantial: rights shall be 
disregarded. 

(b). Plain, Error. Plain errors: or defacte-affecting substan- 
tial rights may be noticed although they- were not breught to 
the attention of the court. ; 


SUMMARY OF ARGUMENT 


Appellant having- failed, to, interpose objection at: trial to, 
the testimony as to the oral statements made to the police, is 
now precluded from raising this issue for the first time on ap- 
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peal Nor does the fact that he ineluded this question in his 
motion for judgment n.o.v. relieve him from his plight. 

Since the Government’s evidence indepedent of the oral 
statementa was more than sufficient to sustain convietion, this 
Court should not exercise ite discretion to notice appellant's 
belated contention of inadmissibility. There is no plain error 
or defect affecting substantial rights in this case to justify re- 
view pursuant to Rule 52¢b), F.R. Crim. P. 

The oral statements made by appellant to the poliee were 
not the product of any illegal detention or unnecessary delay 
and as such do not come within the purview of the Mallory 
Rula They were made within 45 minutes of appellant’s arrest 
and should be considered in the nature of “threshold” 
statements. 

The testimony as to events at Neal Place and the second 
staterrient of appellant to the manager of National Coin: Com- 
pany were merely an attempt at verification and a reiteration 
of appellant’s earlier statements. Appellant first injected 
testimony as to the statement made to the National Coin Com- 
pany representative. The Government properly was permit- 
ted to delve into this area in rebuttal. Again no objection was 
made to this testimony. 


ARGUMENT 


Appeliant’s oral statements were properly received in 
evidence 


Appellant contends that the District Court erred in admit- 
ting in. evidence certain ora] statements made to the police 
after his arrest. He argues that these. statements. were in- 
voluntary as a matter of law since they were obtained in viola- 
tion of the requirements of Rule 5(a), F.R. Crim. P. and: the 
Supreme Court’s ruling in. Mallory v. United States, 354 US. 
449, (1957). This,contention is without merit. 

At: the trial, Det. Robert. M. Hudlow: testified that after 
warning appellant of his rights, he questioned him: at; tle Safe 
Squad from about 10:30 A.M. to 11:00 A.M. and that during, 
this.time appellant fully. confessed his participation in the.at- 
tempted: housebreaking at National: Coin Co., the assaults: on 
both Perkoski and Young, and the larceny of the service re- 
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volver. No objection was interposed by appellant to this 
testimony nor did he request that the trial court hold a hear- 
ing on the admissibility of the statements out of the presence 
of the jury. If such objection or request had been made the 
trial Court would have been obliged to make a judicial deter- 
mination of the propriety of this evidence. Wright v. United 
States, 102 U.S. App. D.C. 36, 250 F. 2d 4 (1957). Appellant 
cannot now be heard’to argue that the District Court should 
have made such a determination.‘ Nor did he request any in- 
struction on the voluntariness of the statements, which he 
would have been entitled to by law. On the contrary, he-ex- 
pressly objected to such an instruction when suggested by the 
Government.* ; Ps 

Since appellant’s oral confessions were never challenged at 
trial, this Court in the circumstances shown here need not 
consider the question. Johnson v. United States, 110 US. 
App. D.C. 187, 290 F. 2d 378 (1961). While it is true that this 
point was raised in appellant’s motion for judgment n.0.v., it 
came far too late to be considered as a timely. objection. His 
strategy at trial in not objecting deprived the judge of the final 
opportunity for consideration and action which may have 


avoided possible error resulting in a futile trial® Villaroman 


*No contention could be made that the failure to hold such a hearing 
was prejudicial error since there was ample basis for a conclusion of vol- 
untariness. Tyler v. United States, 90 U.S. App. D.C. 2; 193 °F. 2d 24 (1951), 
cert. den. 343 U.S. 908 (1952). 

5 (Proceedings at the bench in re additional instructions—JA 44, 45.) 

Mr. LowTHEr. Well, out of superabundance of caution, I thought I'd 
bring it to Your Honor’s attention in case you wanted to give the charge 
on voluntariness of—if you find the statements were made, have to find that 
they were voluntarily made. 

. . . . . 


Mr. Rozgrson. I object. 

Mr. Lowrues. All right, then I’ll withdraw that. 

6 The record reflects that appellant denied making the confession. In 
addition he alleged police brutality. His purpose in not objecting to the 
admission of the statements and in objecting to the proposed instruction 
on voluntariness would appear to be in the nature of trial strategy. As 
the Court held in Edwards v. United States, 265 F. 2d 909 (6th Cir. 1959) 
there is no warrant to relieve appellant of the consequences of what appears 
to have been a planned defense strategem, by the device of condemning 
as “clear error’ a seemingly calculated risk of defense counsel which hap- 
pened not to achieve the intended result with the jury. 
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y. United States, of U.S. App. D.C. 240, 184 F. 2d 261 (1950). 
The situation presented here falls squarely within the rule laid 
down by this Court in Lawson v. United States, 101 U.S. App. 
D.C. 382, 248 F. 2d 654 (1957) cert. den. 355 U.S. 963 (1958), 
wherein it was stated: 


* * * sppellant urges error in the admission of certain 
statements made to police officials after his arrest in the 
early morning hours and before he was taken before a 
committing magistrate. He relies upon Mallory v. 
United States, 354 U.S. 449. But no trial objection 
was made to the evidence, so that we are not required 
to decide the question of its admissibility, and the evi- 
dence is of a character and appears in a context which 
does not lead us to do so in our discretion. (Footnotes 
omitted.) 


See also: Gilliam v. United States, 103 U.S. App. D.C. 181, 
257 F. 2d. 185 (1958) cert. den., 359 U.S. 947 (1959); Black- 
shear v. United States, 102 U.S. App. D.C. 289, 252 F. 2d 853 
(1958); Ruffin v. United States, 106 U.S. App. D.C. 97, 269 
F. 2d 544 (1959) cert. den. (1959). 

This conviction does not rest solely on the evidence of appel- 
lant’s oral statements to the police. The verdict is amply sup- 
ported even if this evidence is totally disregarded. Det. Per- 
koski positively identified appellant at trial as the person who 
attempted to break into the National Coin Company, assaulted 
him, took his gun, and exchanged shots with Det. Young. 
Dets. Young and Hudlow corroborated Perkoski’s testimony 
as to the events of the early morning hours of March 6, 1961 
in almost every detail. In fact, all this testimony went unchal- 
lenged since appellant did not see fit to cross-examine any of 
the Government’s witnesses. In the face of this substantial 
independent corroborating evidence, the jury could well have 
convicted appellant without hearing the evidence of the oral 
statements. In any event, absent appellant’s objection, the 
introduction of the statements did not constitute plain error 
of defect affecting substantial rights where the independent 
evidence of guilt was so conclusive. 
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In Perry v. United States, 102 U.S.-App. D.C. 315, 253 F. 
2d 337 (1957), cert. den., 356 US. 941 (1958), this Court held: 


We add that the evidence of guilt, while not con- 
clusive in view of appellant’s own testimony, was strong. 
In this situation the absence of objection at the trial 
to the admission of the evidence in question could well 
afford ground for disregarding the point. 


In determining whether unobjected to error can be noticed on 
appeal it is appropriate to consider the strength or weakness of 
the government’s case, and unless there is a showing of mani- 
fest injustice amounting to a miscarriage of justice, an appel- 
late Court should not consider claims of error raised for the 
first time on appeal. Thomas v. United States, 287 F.2d 527 
(5th Cir. 1961); Johnson v. United States, 291 F.2d 150 (6th 
Cir. 1961). No such manifest injustice is presented on this 
record. 

Appellant concedes in his brief, and the record clearly indi- 
cates that the first confession was obtained within a half hour 

headquarters and as such can be con- 

sidered a “threshold” ‘deman v. United States, 
104 U.S. App. D.C. 128, 259 
seriously contended that such 
an illegal detention or unreason 
almost immediately after arrest. Th 


trate is completely immateri 

bility of the “threshold” confessi 

322 US. 65 (1944); Lockley v. United States, 106 U.S. App. 
D.C. 163, 270 F.2d 915. 

The law is clear that it is for appellant to prove that this 
delay, if any, was unnecessary. United States v. Walker, 176 
F. 2d 564 (2nd Cir. 1949). Here, appellant did not contend 
below that the delay was the cause of his statements nor did 
he contend that the statements were in any way involuntary. 
It is manifest, therefore, that he has failed to sustain his bur- 
den of proof. “The mere fact that a confession was made while 
in the custody of the police does not render it inadmissible”. 
McNabb v. United States, 318 US. 332 (1943). 
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Under these. circumstances the Mallory Rule cannot be ap- 
plied because that ‘rule deals with a confession produced by 
unnecessary delay whereas here we have no delay. As this 
Court stated in Metoyer v. United States, 102 U.S. App. D.C. 
62, 250 F. 2d 30 (1957), the only way to hold that this confes- 
sion violated Rule 5(a), F.R. Crim. P. would be to hold that 
“no confession of any person, however promptly and volun- 
tarily made, is to be admissible”. In United States v. Mitch- 
ell, supra, the Supreme Court stated: 


* * * the illegality of Mitchell’s detention does not 
retroactively change the circumstances under which he 
made the disclosures. These, we have seen, were not 
elicited through illegality. Their admission, therefore, 
would not be used by the Government of the fruits of 
wrongdoing by its officers. * * * 

The accused in Mitchell was held for eight days after he made 
his statement without being given a preliminary hearing and 
in Perry v. United States, supra, the post confession deten- 
tion was six days. However, in both cases the confessions were 
held to be admissible. Here the delay was only a matter of 
some three or four hours used for purposes of verification. 
This Court has had occasion recently to pass again on this 
“threshold” confession situation and, in Turberville et al. v. 
United States, —— U.S. App. D.C. ——-, —— F. 2d ——, 
Nos. 16348, 16344, 16392—decided February 1, 1962, held: 


We think that “unnecessary delay” within the mean- 
ing of Rule 5() and the Mallory case has not occurred 
when a defendant is arrested, brought to police head- | 
quarters around midnight, begins to make a statement | 
within thirty minutes thereafter, and is then taken be- | 
fore a magistrate at 10 A.M., the same morning. 


See also: Washington v. United States, 103 U.S. App. D.C. 
396, 258 F. 2d 696 (1958). 5 
The evidence of appellant’s second oral statement made to 
the manager of the National Coin Company was injected into 
the case during appellant’s direct testimony at trial. No men- 
tion of this incident was made in the Government's case in 
chief but only in rebuttal of his allegation that he had been 
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forced to accompany the police to the National Coin Com- 
pany. For this reason, 2s well as the fact that again no objec- 
tion was interposed, appellant is precluded from raising this 
point on appeal. This situation is similar to that in Ruffin v. 
United States, supra, wherein this Court held: 


* * * The statement involved was not introduced in 
the government’s case in chief but was brought out 
in rebuttal after appellant’s attorney, on cross-exam- \ 
ination of a prosecution witness, delved into the chain | 
of events occuring at police headquarters on the eve- | 
ning of appellant's arrest. However, since no objec- 
tion was made to the introduction of this evidence at 
the trial, we are not required here to rule on its admis- 
sibility. Nor, after the examination of the entire rec- 
ord, do we feel it incumbent upon us to reach that ques- 
tion under our discretionary authority. (Footnotes 
omitted.) 

Assuming, arguendo, that appellant is not barred from rais- 
ing the admissibility of the second oral statement; it is clearly 
not the product of any unnecessary delay. Appellant volun- 


tarily agreed to go with the police to the National Coin Com- 
pany and voluntarily reiterated his previous statement made at 
police headquarters. It is the duty of the police to attempt to 
verify any voluntary statement received because false confes- 
sions are too common to be ignored, Even in Mallory, the 
Supreme Court recognized such a necessity when it said: 


Circumstances may justify a brief delay between 

- arrest and arraignment, as for instance, where the story 

volunteered by the accused is susceptible of quick veri- 

fication through third parties. ’ 

In Porter v. United States, 103 U.S. App. D.C. 385, 258 F. 2d 

685 (1958) cert. den. 360 U.S. 906, this Court passed on the ad- 

missibility of a subsequent corroborating confession. It was 

held that since the second statement contained nothing that 

had not already been admitted by the accused, there was no 
bar to its admissibility. The Court stated as follows: 


In the present case there were no “ineriminating state- 
ments” in the second admission. The bar against ad- 
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missions after prohibited interrogation is not to penalize 
the police or the public for the error but to protect the 
rights of the accused. 

In this case nothing appeared that had not already 
been told by timely statements. 


See also: Goldsmith-v. United States, 107 U.S. App. D.C. 305, 
277 F. 2d 335 (1960). The words “without unnecessary delay” 
within the meaning of Rule 5(a), F.R. Crim. P. do not mean 
“immediately” but as quickly as possible after booking and 
attending to such matters as attempting a quick verification 
of the story volunteered by the accused. Ginoza v. United 
States, 279 F. 2d 616 (9th Circ. 1960). Here, the second oral 
confession adds nothing substantial to appellant’s earlier state- 
ment, and even if the delay at this point be considered un- 
necessary, it would not prejudice the case. Lockley v. United 
States, supra. Appellant was not questioned by the police 
after leaving the Safe Squad nor was there “the slightest in- 
timation of any ‘extraction’ element” in obtaining this sec- 
ondary confession. Metoyer v. United States, supra. The 
Supreme Court, in United States v. Bayer, 331 U.S. 532 (1947) 
touched on this very point where it stated: 


* * * softer an accused has once let the cat out of the 
bag by confessing, no matter what the inducement, he 
is never thereafter free of the psychological and practi- 
cal disadvantages of having confessed. He can never 
get the cat back in the bag: The secret is out for good. 
In such a sense, a later confession always may be looked 
upon as fruit of the first. 


Appellant’s reliance on the Trilling,’ Ginoza,’ and Watson® 
cases is misplaced. In Watson the accused in a capital case was 
“grilled” for many hours prior to making his first inculpatory 
statements and was held for many more hours before present- 
ment. In Ginoza, even though the elapsed time between arrest 
and admissions was relatively short, the admissions were not 
spontaneously given but rather, as the court said, “were the 

' Trilling v. United States, 104 U.S. App. D.C. 159, 260 F. 2d 677 (1958). 


* Ginoza v. United States, 279 F. 2d 616 (9th Cir. 1960). 
* Watson v. United States, 101 U.S. App. D.C. 350, 249 F. 2d 106 (1957). 
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product of intensive interrogation in private”. In Trilling, 
except for the one spontaneous and voluntary statement made 
shortly after arrest, the accused had been “grilled” for long 
periods and confessions to other crimes “extracted”. None of 
these situations are applicable here since the testimony nega- 
tives any inference of extraction or influence. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. E 
Davin C. ACHESON, 
United States Attorney. 
Narwan J. PAvLson, 
JoserH A. LowTHER, 
Wuuiam H. Corus, Jr., 
Assistant United States Attorneys. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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George Williams, Jr., Appellant, 
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United States of America, Appellee. 


ES 


REPLY BRIEF FOR APPELLANT 


LD 


I. Appellee's Ar ent That This Court Should Re 

) ercise 8 scretion ower Under b) 

S Based on an Inaccurate emenv of Facts 
Appellee's attempt to sustain the verdict bellow on 

the ground that it is “amply supported" even if the two con- 


fessions by appellant that were admitted in evidence without 


objection are "totally disregarded" (Br. p. 9) should be 


rejected by the Court. Appellee's argument, on the basis of 
which it would have the Court decline to review the admissi- 
bility of the confessions, rests mainly on an inaccurate 
statement of what other evidence the jury had before it. 
Appellee, it is clear, is incorrect in stating at 
several points in its brief, and in implying elsewhere, that 
witnesses other than Detective Perkoski had identified 


appellant as the person whom they had observed struggling 

with Perkoski in the early hours of March 6, 1961. Appellee's 

Counterstatement of the Case inaccurately declares that 

Sergeant Young “saw appellant on top of Perkoski", and that 

Young "verified that appellant ran to 1342 Fourth Street, N.W.". 

Next, Detective Hudlow is said to have testified "substantially 

the same as to the fight between Perkoski and appellant". 

That Detectives Young and Hudlow identified appellant in 

their testimony is further suggested in the body of appellee's 

brief, where it is stated that "these two police officers 

corroborated Perkoski's testimony as to the events of the 

early morning hours of March 6, 1961". See Br. pp. 2-3, 9. 
Contrary to these statements, the uncontrovertible 

fact is that neither Detective Young nor Detective Hudlow 

testified that appellant was the man whom they saw fighting 

with Perkoski; rather, both officers expressly testified on 

direct examination that they could not identify Perkoski's 


* 
assailant (JA 16, ai) ./ The record is clear beyond dispute, 


*/ Sergeant Young testified (JA 16): 


"9. All right, now, were you able, during the course 
of events that you have testified to up to now, Sergeant, were 
you able to identify the person that you saw first leaning 
over Perkoski and then running and shooting and all that, 
were you able to identify him? 


"A. No, sir.” 


ae 


| 
as we have previously noted (App. Br. pp. 24, 32, 34), that 


the only identification of appellant was by Detective 
Perkoski himself. 

In these circumstances, this is not a case in which 
the Court should refuse to exercise its discretionary power 
under Rule 52(b) on the ground that evidence of guilt 4s over- 
whelming or clear, even absent evidence of the confessions. 

II. The First Confession Was Not 

a esho ontession 

Appellee now advances only one basis upon which 
it seeks to sustain the admissibility of the confession 
appellant gave to the police at Police Headquarters: that 
4t was a "threshold confession". It should be noted, there- 
fore, that appellee does not argue further that this con- 
fession was properly admitted because appellant was then 
being held by the police under an arrest warrant, the position 
taken in its Opposition to the Petition for Leave to Prosecute 


Appeal in Forma Pauperis (at p. 3). 


*/ (cont'd) Detective Hudlow testified (JA 21): 


"Q, Now, did. there come a time on--first 
were you able to see who the person was sufficiently ¢ 
to identify him, or her, that fired the one shot from 
doorway from 1342 Fourth’ 


"A. No, sir, I was not." 


-4. 


Appellee's defense of the admissibility of the 
first confession as a "threshold confession" cannot be 
supported by an analysis of the facts and circumstances 
surrounding appellant's arrest. In every one of the "thres- 
hold confession” cases appellee cites, the confession held 
admissible was given at a time when there was no unnecessary 
delay. The period of time that elapsed before presentment 
in those cases resulted from an attempt to determine whether 
a suspect should be arrested at all (Heideman v. United States, 
104 App. D. C. 128, 259 F.2d 943 (1958)), from transporting 
an arrested person to a police station for booking (Perry Vv. 
United States, 102 App. D. C. 315, 253 F.2d 337 (1957)), or 
from the process of booking the arrested person (United 
States v. Mitchell, 322 U.S. 65 (1944)). In another case 
cited by appellee and to which we have adverted, Lockley v. 
United States, 106 App. D. C. 163, 270 F.2d 915 (2959), the 


confession was made in the course of the arrest, which took 


place in the arrested person's room at 4:30 eas 


These cases have no application to the situation in 
which the police and appellant found themselves when appellant 


was arrested, for, as we have contended (App. Br. DP. 28), the 


*/ It cannot be known from the Court's opinion whether it 
@onsidered Turberville v. United States, App. D. C. F 
F.2d , Nos. 16343-44, 16392, decided February 1, 1962, 
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essence of the "threshold confession" cases is that the 
confession was obtained at a time when there was no unlaw- 
ful delay in presentment. Here, however, when the police 
felt it necessary to remove appellant to Police Headquarters 


to interrogate him there after they had arrested him on a 


warrant, they stepped outside the scope of their lawful 


activities and a detention in violation of Rule 5(a) commenced 
at that time. The test, we repeat, is not solely the duration 
of time between the arrest and the confession; there must 
also be considered the police purpose in delaying presentment. 
Under the proper standard, the facts of this case support 
the conclusion that the delay during which the first con- 
fession was obtained--although admittedly brief--was illegal. 
It is significant that appellee provides no explana- 
tion for the action of the police in removing appellant to 
Police Headquarters rather than presenting him before the 
Commissioner for preliminary hearing. Appellee instead under- 


takes to justify the conduct of the police only by an oblique 


*/ (cont'd) to be a "threshold confession" case. There the 
Accused had been arrested in the middle of the night and was 
presented for preliminary hearing apparently at the first 
possible opportunity the next morning. In any event, that 
case should not control where the facts so clearly demon- 
strate an unlawful delay in presentment as they do here. 


bes 


attempt to read back into the McNabb-Mallory rule the kinds 
of qualifications that have been rejected by the Supreme 
Court--that is, whether the confession "was caused by" or 
"oroduced by" the detention or whether it was "sSnvoluntary" 


(Br. pp. 10-11). Such an approach is contrary to the state- 


ment in Upshaw v. United States, 335 U.S. 410, 413 (1948), 


that “a confession is inadmissible if made during illegal 
detention due to failure promptly to carry a prisoner before 
a committing magistrate, whether or not the ‘confession is 
the result of torture, physical or psychological....'" 
(Emphasis added.) Similarly, in Mallory itself, the Supreme 
Court indicated that a delay was unlawful merely if it was 
"of a nature to give opportunity for the extraction of a 
confession" (354 U.S. at p. 455). While appellee is correct 
in stating that "it is for appellant to prove that this 
delay, if any, was unnecessary” (Br. Pp. 10), the Supreme 
Court cases teach that the proof need not take the form 
appellee has suggested. The proper inquiry is limited to 
whether the detention was unlawful, and this, we believe, has 


been shown here. 


III. There Is No Basis for Sustaining the 
Admissibility of the second Gontession 
The primary grounds upon which appellee relies to 
sustain the admissibility of the confession given by appellant 


a a 


at the National Coin Company premises is that it was 
obtained in the course of "verifying" the prior confession 
made at Police Headquarters, and that, in any event, 1% 
contained no further incriminating statements. 

Although appellee's brief speaks several dake of 
the propriety of attempts by the police to "verify" a story 


volunteered by an accused (Br. pp. 12-13), there is singularly 


lacking any mention of what the police were “verifying|' in 


this case when they took appellant to the Coin Company) and 
brought him before the Company's manager. Certainly, neither 
the manager nor any other Company employee couid verify 
that appellant was the person who had attempted to break 
4nto the Coin Company premises. On the other hand, in going 
to the Coin Company, the police were plainly not attempting 
to verify any story that might have exculpated appellant 
and that he might have volunteered to them. Appellee 
apparently is seeking to rely on a general rule that permits 
some delay in presentment for "verification" purposes, but 
would invoke the rule in a situation in which it obviously 
has no application. 
Appellee also erroneously asserts that 1t may be 
concluded, in effect as a matter of law, that the second 
confession added nothing to appellant's prior incriminating 


statements at Police Headquarters. We have already pointed 
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out that the second confession was made under circumstances-- 
on the street and not to the police--in which it became 
evidence of considerably more probative worth than the 

first confession (App. Br. p. 36). Second, having been 
testified to by a police officer in rebuttal of appellant's 
own testimony denying that he had made any confession at 

all, the evidence of ‘the second confession might conceivably 
have convinced a member of the jury who had doubts as to 
appellant's guilt when appellant had finished testifying. 

The situation here, therefore, is unlike that in Porter v. 
United States, 103 App. D.C. 385, 258 F.2d 685 (1958), upon 
which appellee relies (Br. pp. 12-13), where the second con- 
fession apparently was a mere recounting to police officers 
in greater detail of what the accused had already confessed. 
To give the broader reading to the Porter case that appellee 
suggests would, we believe, be contrary to the view expressed 
in Watson v. United States, 98 App. D.C. 221, 225-227, 234 
F.2d 42, 47-48 (1956), that a second confession may be secured 
by the police under such circumstances that its independent 


impact on the jury "could have been" prejudicial to the 


* 
Rocusene’ 


*/ Although the matter is not clear from appellee's brief, 
appellee appears to be arguing to sustain the admissibility 
of the second confession on the further ground that the 


a 


CONCLUSION 


For the foregoing reasons and those set forth 
in the brief for appellant, the judgment of conviction |should 


be reversed and the case remanded for a new trial. 


NESTOR S. FOLEY 

ALVIN FRIEDMAN 
701 Union Trust Building 
Washington 5, D. C. 


Attorneys for Appellant 
(Appointed by this Court) 


February 28, 1962 


4 (cont'd) testimony as to this confession by Detective 
Adlow was introduced allegedly in rebuttal of a portion of 
appellant's testimony in which he stated that the police had 
taken him during the day to the Coin Company premises (Br. 
pp. 11-12). See JA 26-27, 33-34. From this appellee con- 
cludes that appellant is barred from challenging the admissi- 
pility of the second confession on appeal by this Court's 
decision in Ruffin v. United States, 106 App. D.C. 97,| 269 
F.2d 544 (1959). The Ruffin case, however, stands only for 
the proposition that review of a confession that came into 
evidence by way of rebuttal must meet the same tests 
under Rules 52(a) and 52(b) that are applicable to other 
evidence objected to for the first time on appeal. The 
Court in Ruffin, as the quotation from the opinion cited by 
appellee shows, merely refused to exercise its discretionary 
authority to review the confession there involved. The 
decision is no precedent for denying review of the admissi- 
pility of any confession evidence that may have been 
introduced on rebuttal. 


